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EXECUTIVE SUMMARY
A. Overview

This manual seeks to assist the Board of Commissioners (BoC) of the independent Iraqi
High Commission for Human Rights (HCHR) to develop bylaws and procedures to
regulate and support the work of the Commission. To this end, this manual addresses
topics germane to the mandate of Commission such as coordination with civil society
and governmental institutions, financial policies, complaints handling, and staffing
practices? and considers the importance of transparency, accountability, and legitimacy
throughout the analysis.

The Board of Commissioners of the Iragi High Commission for Human Rights wil bear

many responsibilities, particularly in the early phases of establishing the Commission. In

addition to assessing capacity needs, setting up the headquartér physical space, and

determining the vision and mandate of the HCHR, the BoC must also deglop the

regulations, procedures, and protocols that will dictate the functioning of the

Commission into the future. It is the outcomes of this latter duty that will play the most

crucialrolein OEA #1 1 1 EQOOET 1 60 @%ablidhng thelCantimiis&idd Bisran AT A E|
institution founded on principles of independence, transparency, accountability, and

efficiency.

Among National Human Rights Institutions ( NHRIs) throughout the world, there

EO 11T OETCI A OAARAOGO 11 AAT he AT A Oa&datention | 000 A
by the Board and what procedures should be left to the appropriate directorates

to design. Law No. 53 of 2008 and the Paris Principles are primary guides, but

where the Law is silent, the BoC should base decisions on the particular human

rig hts needs of Iraq and the manner in which the Commission could best work to

protect and promote human rights. These ideas are foundational to the analysis and
recommendations in this report, but ultimate decision -making rests with the

Commissioners and the experience, expertise, and vision they will bring to bear.

B. Legal Foundations

Article 102 of the Iragi Constitution of 2005 mandates that the functions of the High
Commission for Human Rights shall be regulated by law. In December 2008, the Iraqi
Council of Representatives enacted Law No. 53, setting out the legal foundations for the
establishment of the independent Iragi High Commission for Human Rights (HCHR).

Law 53 prescribes procedures for the nomination and approval of the Board of
Commissioners, defines the functions and duties of the Commission, identifies financial
resources and requirements, and lays out the rights of Commissioners and terms for their
termination.
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Under Law 53, the High Commission for Human Rights is mandated to:

Ensure te protection and promotion of respect for Human Rights in Iraq; Protect
the rights and freedoms stipulated in the Constitution, international laws, treaties
and conventions ratified by Iraq; [and to] strengthen, promote and develop human
rights principles and culture.

In 2011, the Council of Representatives reinstated the Committee of Experts, whietas
chargedunderthe Lawx EQE T 11 ET AOET ¢ AAT AEAAOAO &I O
Board of Commissioners. After many months of evaluation, discussion and inerviews, in
April 2012, the Committee of Experts presented a slate of 11 Commissioners plus three
reserve members to the Council of Representatives, which officially endorsed the group.
Under Law 53 of 2008, he Board of Commissioners consist of elevenoriginal (voting)

i AT AAOO AT A OEOAA OAOAOOA 1 AiI AAOOS 711 Al
Commissioners shall be no less than onghird of members, which IILHR interprets to

mean a minimum of four original members. Minorities shall be no less than oneoriginal
member and one reserve The first Board of Commissioners, as endorsed, consists of two
women as original members and two as reserves, with one minority original member and
one reserve.

The Commissioner selection process began with a public cafor applications, wherein

the Committee of Experts received over 3,000 applications and supporting
documentation. After eliminating candidates for sufficiency under the requirements of
Law 53 (including restrictions on age, Iraqi residency, and level of @ucation), the
Committee of Experts developed a standardized point system with crosghecks to
evaluate the remaining applicants on human rights experience, research, and other skills.
An appeals process was offered and background checks were conductedtiwvihe

i Al A

Qu
O\
O

Commission on Public Integrity, the De-* A6 AOEEAEAAQET T #1111 EOOEITh

Interior . The point system was used to identify approximately 50 highly qualified
candidates for interviews. Interviews utilized interview questions and evaluaton criteria
developed with the assistance of international technical experts. Starting with the
highest-scoring candidates, the Committee of Experts then considered the overall
composition of the Board of Commissioners to ensure a diverse and representae board.
Experts therefore considered skill and experience, governorate representation,
component representation, and religious representation to identify the final slate of 11
plus three candidates.

Having been endorsed by the Council of Representaties, the Board of Commissioners is
obligated under Law 53 to:
1 Supervise and follow-up on Commission activities;
1 Define the divisions, functions and composition of the organizational structure of
the HCHR through bylaws;
1 Issue service and recruitment rulesfor HCHR employees, and determire
remuneration and conditions of service;

7
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T Appoint executive directors to regional and governorate officesand accepttheir
resignation or discharge in accordance with theLaw;

1 Develop and submit annual reports on Commissionactivities to the Council of
Representativesand

1 Develop andproposethe HCHRG O AT 1T OA1l AOACAO O1 OEA #1 01

In addition to these specific tasks,the BoC should also consider developing
regulations, handbooks, or protocols that would standardize particularly complex
or important tasks, such as receiving and handling complaints . Other regulations
could be delegated to directors or the Secretariat to develop.

Further, under Law 53, e High Commission for Human Rights is mandated to perform
the following functions and duties, which the Board of Commissioners must oversee
1 Receiving, investigating, and following up on complaints of human rights
violations;
1 Initiating lawsuits related to violations of human rights;
1 Conducting visits to and assessments of prisons, social rehabilitation centers, and
detention centers;
1 Promoting a culture of human rights throughout Irag;
1 Establishing the Office of Inspector General;
1 Establishing HCHR Offices in the Regions and Governorates not organized in a
region;
1 Developing annual and specialreports on the human rights situation in Iraq;
1 Coordinating and cooperating with Civil Society Organizations and Governmental
institutions;
1 Evaluating and submitting recommendations on legislation in force; and
f Maintaining financial accounts.

To achieve these duties and the goals of the Commission, one of the Board of
Commissioners Gmain obligations is to develop bylaws and regulations laying out

the divisions, functions and composition of the organizational structure of the
HCHR. Additionally, regulations governing staff recruitment, remuneration, and terms
of service must be developed within one month of the establishment of the Board of
Commissioners. This report seeks to support these goals.

C. Methodology

In developing the analysis and recommendations herein, IILHR examined Iragi Law No.

53 of 2008, the Paris Principles relating to the Status of National Institutions, and the

establishment laws, national constitutions, bylaws, and regulations relating to the

national human rights institutions (NHRIs) of over 30 countries. [ILHR accorded due

attention to NHRIs operating within the Middle East and North African region, NHRIs

established inpostAT T £ EAO OOAOAOKh AT A . (2)0 AAAOAAEOQAAZ
Sub-Committee on Accreditation of the International Coordinating Committee of

8
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National Institutions for the Promotion and Protection of Human Rights. The report also
utilizes research and reports developed by the United Nations, and evaluations of NHRIs
devdoped by the SubCommittee on Accreditation.

National Human Rights Institutions examined for this report include those in Egypt,
Afghanistan, South Africa, Thailand, Kenya, Tunisia, Algeria, Morocco, India,
Indonesia, Palestine, Jordan, Northern Ireland, Ireland, England, Canada, Bosnia
and Herzegovina, Cameroon, Ghana, Malawi, Mali, Namibia, Senegal, Tanzania,
Australia, Uganda, New Zealand, France, Greece, Spain, and Qatar .

Relying on the functions established in Law 53 of 2008 as a baseline for isssiand
activities requiring regulation, IILHR also considered how bylaws and regulations could
serve to better align Commission practices with the standards established under the Paris
Principles, which stress independence, transparency, pluralism, accoumtbility, and
efficiency. The six standards outlined in the Paris Principles include:

1 Autonomy from government;

1 A broad and clearly defined mandate based on universal human rights
standards;
Independence ;
Pluralism among Commissioners and staff;
Adequate r esources; and
Adequate powers of investigation

=A =4 =4 =4

Where Law 53 does not definitively outline the scope of a particular HCHR authority, or
leaves broad decisioamaking powers to the Board of Commissioners, the standards of

transparency, independence, pluraism, efficiency, and accountability emphasized in the
Paris Principles guide recommendations.

D. Recommendations

This report identifies six key areas requiring the development of regulations and
procedures to assist the regularized and efficient functioningof the HCHR. For each key
area, the report addresses the legal foundations for HCHR activities, examines reasons
supporting the development of regulations for each area, proposes recommendations and,
where appropriate, draft regulations and procedures.

1. Composition of the HCHR . Defining the composition of the HCHR within
bylaws is of particularimportance since it can help protectthe independence and
pluralism of the Commission. Policies and regulations relating to the composition
of the HCHR should include:

1 The appointment and authority of special offices, such as the Chair and
Deputy Chair Commissioners, the Executive Secretary, and the Office of
Inspector General;
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1 The establishment and authority of the Board of Commissioners Sub-
Committees, Working Groups, and Supporting Units;

T An organogram detailing the organizational structure of the HCHR; and

T A system for establishing, monitoring, and coordinating with HCHR Offices
in the regions and governorates

2. The Work of the HCHR . To perform its mandated functions, the HCHR must
coordinate with governmental and non-governmental organizationsin Iraq and
the international community , the media, and other stakeholders. It must also
maintain records, perform monitoring and investigation functions, and engagein
regular reporting. These activities require the development of procedures to
ensure smooth coordination and standardized recordkeeping and reporting.
Specifically, the HCHR must:

1 Engage in educational activities, including supporting training efforts for
judges, lawyers, security forces, social workers, the media, teachers, and
community leaders among others;

1 Raise public awareness through media campaigns and civil society
networks;

1 Analyze and provide recommendations on legislation in forceand, where
appropriate, draft legislation;

1 Investigate, monitor, report, and advise on the human rights situation in
Iraq;

T Analyze and provide recommendations on the ratification and
implementation of international human rights instruments ; and

1 Engage in conciliaion and/or mediation for parties to human rights
complaints violations.

3. Receiving and Handling Complaints . Handling complaints of human rights
violations is potentially one of the most important, time consuming, and complex
activities the HCHR will perform. Other NHRIs, such as the Palestinian
Commission, have found that complaints handling is among the most time
consuming of all NHRI activities. Given that the HCHR will open regional and
governorate offices and can expect to receive complaints or initite investigations
throughout the country, the HCHR must adopt standardized practices and
protocols for everything from filing requirements, to confidentiality standards, to
record-keeping, follow-up, remediation, and external referral. Such practices and
protocols should be adhered to by all individuals and organs with the HCHR
involved with the complaints handling process, and should facilitate coordination
both within and without the HCHR. Complaints handling considerations that
should be established ly the BoC include:

T Filing Procedures and Information Requirements;

T Jurisdictional Screening Protocol and Intervention in Sub Judiceases;
1 External Referrals;

1 Internal Dispensation Protocols;

10
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Case Tracking Systems;

Confidentiality Protocols;

#1 EAT OHCharerE CE O

Remedial Competencies and Enforcement Mechanisms; and
Staff Roles.

—a = - —a =

4. Relationships to Stakeholders and other Institutions . To achieve the aims of
the Commission, Law 53 requires the HCHR to coordinate, in various capacities,
x EOE ) OA RS liddies Bdt #&s50€ated with Ministries, other independent
commissions, civil society organizations, international independent and
nongovernmental institutions, and the United Nations. To fulfill the mandate to
monitor and investigate prison conditions, for example, the HCHR must
coordinate with the Ministry of Justice, among other institutions. To promote a
culture of human rights and ensure that public servants respect those rights, the
HCHR must coordinate with the Ministry of Human Rights. To foll ow-up on
complaints and intervene in the judicial process where necessary, the HCHR must
coordinate with the Higher Judicial Council, the Federal Supreme Court, and other
judicial bodies. To this end, the HCHR must develop mechanisms for
coordination that may include, among other options:

1 Developing Memoranda of Understanding with governmental and non-
governmental organizations to establish ground rules and working
methods;

1 Establishing a subcommittee or working group dedicated to maintaining
external relationships;

1 Developing protocols for inviting representatives from other institutions to
attend BoC meetings as nonvoting observers or presenters;

1 Facilitating regularly scheduled meetings and the consistent exchange of
information.

5. Administration of HCH R Operations . The efficiency and effectiveness of the
(#(260 AAI ETEOOOCAOEOA 1T PAOAOGETT O EO AOOAEA
Commission. As such, regulations and procedures must be developed to guide
practices such as voting, quorum and recorekeeping for BoC meetings; public
access to Commission materials; financial recorekeeping, accounting, and
reporting practices; staff hiring, termination, and terms of service; Commissioner
terms of service; and other issues. Specifically, regulations angrocedures must
be developed to address:

1 Working Methods and Rules of Procedure;

1 Public Access to BoC activities and documentation;

1 Record-Keeping;

1 Personnel Policies including Staff Recruitment, Remuneration, Benefits,
Assessment, and Termination;

1 Commissioner Terms of Service including Term Limits, Leave Policies, and
Codes of Conduct;

11
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T Financial Policies, Budgeting, and Procurement;
1 Donor management; and
T Accounting Practices.

6. Codes of Conduct and Ethics . Though HCHR Commissioners must swear an
oath upon taking office, many NHRIs also develop of codes of conduct and ethics
to delineate ethical and professional behavior, address potential conflicts of
interest, and enhance accountability among both Commissioners and staff. Codes
of Conduct and Codes of Ehics manifest common demands for accountability and

AOGCIi AT OO0 AibiiT UAAGSE AxAOATAOO 1T £ AobAAOAA

Commissioners, the signing of and adherence to Codes of Conduct and Ethics can
serve as a powerful signal to the public of he high moral and ethical standards
they intend to bring to the office. The development of Codes of Conduct and
Codes of Ethics should include consideration of:

1 Conflicts of Interest Disclosure and Regulations, including pecuniary and

other interests;
1 Confidentiality Certification;
1 Guidelines for recusal from decisionrmaking and procedural protocols;

E. Conclusions

This manual assesses the legal parameters of Law 53 of 2008, as well as international
standards set out in the Paris Principles, and common pratices among other national
human rights institutions. The goal behind the research is to assist the Board of
Commissioners to fulfill its responsibilities in setting up the High Commission for Human
Rights, and to facilitate the effective, legitimate, andindependent functioning of the
Commission into the future.

The analysis identifies Human Rights Commission practices and activities that the BoC
should consider regulating, and provides examples of alternative practices and
procedures utilized by various NHRIs throughout the world. However, this manual
OAAT C1 EUAO OEAO OEAOA EO 11 OAAOGO i1 AAlOG
functions will be geared toward meeting the particular needs of Iraq. Where appropriate,
this report lays out sample procedures and regulations for the Board of Commissioners to
consider, but the ultimate decisions lie with the Commissioners.

IILHR continues to support the ongoing development and functions of the High

Commission for Human Rights, and is available to answeguestions or provide further
information about the information in this manual, and other issues that may arise.

12
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ACRONYMS
ADR Alternative Dispute Resolution
BoC Board of Commissioners
CoE Committee of Experts
CSO Civil Society Organization
OIG Office of Inspector General
CoR Council of Representatives
HCHR Iragi High Commission for Human Rights
IHEC Independent High Electoral Commission
lILHR Institute for International Law and Human Rights
Law 53 Iragi Law No. 53 of 2008
MOU Memorandum of Understanding
NGO Non -Governmental Organization
NHRI National Human Rights Institut  ion

OHCHR Office of the High Commission for Human Rights (United Nations)
UN United Nations

13
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ABOUT THE REPORT

This report considers the internal regulatory needs of the Iragi High Commission for
Human Rights, including organizational infrastructure, the development of internal
procedures and protocols for the performance of daily work, meclanisms for

coordinating with other institutions and organizations, financial management,
administration and record -keeping, and human resources policies. Law 53 of 2008
establishing the High Commission for Human Rights serves as the foundation for analysi
and recommendations. The report also utilizes the Paris Principles and international best
practices where applicable.

4EEO OADPI OO AT A EOO OAAT I I AT AAGETITO Al 1106 06
) OANS O ET AAPAT AAT O EOI does itQEEIODggdst alsingeOOET 1T h 1
OAAODOS OEOEIT A O OEA #1111 EOCOEiIT860 &£O61 AGEIT T EI

and negative experiences of over 30 national human rights institutions from a variety of
nations throughout the world, with an e ye to the particular situation of Iraq and the legal
framework underpinning the institution.

For the purposes of this report, the jurisdiction and authorities of the High
Commission for Human Rights are construed in the broadest possible sense
within the scope of Law 53 of 2008 and the principles of transparency,
independence, and efficiency laid out in the Paris Principles. While Law 53 may
imbue the Human Rights Commission with certain authorities, the mechanics
guiding the implementation of these autho rities requires due consideration.

In some areas, Law 53 mandates goals for the Commission which imply functions that are

not specifically delineated within the legislation. As such, in order to fully implement the

promise of Law 53 and clarify legislatve inconsistencies, particular authorities and duties

AOA EIi bl EAEOh AT A & O DPAOO T £ OEA 1 AAEAT EAO

For example, under the complaints and investigations duties mandated under Law 53, it is
implicit that the Commiss ion should engage in reconciliation, mediation, and other forms
of alternative dispute resolution for complaints that do not rise to the level of judicial
intervention. Similarly, Law 53 also implies that the HCHR should participate asamicus
curiae in sub judicecases with leave of the Court. Of course, the ultimate authority to
interpret the Law lies with the Board of Commissioners, the Council of Representatives,
the Federal Supreme Court, and other authoritative institutions.

As such, this reportseeks to raise issues the BoC should consider when developing the
infrastructure and internal regulations for the High Commission for Human Rights.

)), (280 OAAT I 1T AT AAGET T O OAAE O1 AOOGEOO OEA "1
needs of raqg,andae AOA O1T OEA (#(280 1 ACAI AEOAI Ax1 OES8
this report was to assess Law 53 of 2008 and the obligations it sets out for the Board of
Commissioners. IILHR then considered the functions and duties delineated to the
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Commission and the procedures and protocols necessary to ensure the efficient
fulfillment of these tasks.

Significant effort went toward ensuring that the comparative NHRIs cited in the report
represent the most relevant examples to meet the needs of the High Commissiorof
Human Rights. However, it must be noted that it is challenging to locate, research, and
translate the internal working rules of many NHRIs, particularly in states grappling with
security, technology, and political challenges. In order to mitigate potential confusion,
the full text of cited regulations is reproduced in footnotes where appropriate and full
citations are provided.

Erin Houlihan, Legal Advisor for the Institute for International Law and Human Rights,
served as Project Coordinator for ths report, conducting research and analysis, and
managing the writing, editing, and compilation of this report. Countless hours of
research, analysis, and writing was also provided by law students in the University of

6 EOCETEA 3AEITIT 1T &0] £0AD AOAASOERCEDODEOAOOEOU
Human Rights Advocacy Clinic. IILHR is grateful for the invaluable contributions of
Shafat Ahmad, Aongus Cheevers, Jacy Gaige, and Caitlin Swain of Duke University, and
Amelia Dungen, Antonios Antonopoulos, ChenSong, and Joel Sanderson of the
University of Virginia. 1ILHR is also grateful to Professor Deena Hurwitz for her
leadership and contribution, and to Alec Knight and Lauren Petrosky for their research,
analysis, and writing. We are also grateful to Katinyn McDonnell who provided cover
design and other graphics assistance. IILHR Executive Director William Spencer
supervised the drafting and editing of this report and provided invaluable contributions

to the analysis.
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THE WAY FORWARD

This manual only represents a start. While it can help to lay the groundwork for an
effective, legitimate, and transparent human rights protection mechanism for Iraq, this
analysis cannot be genuinely useful without an overarching vision of how an Iraqi
High Commission for Human Rights will do its work. Regulations and a legal
framework for the future are necessaryz but not sufficient z to build an institution that
can successfully defend the human rights of Iraqi citizens.

A vision of the future must also include a commnon strategy, institutional values, and a
mission. All of these components are prerequisites to building a strong institutional
framework that can serve the Iraqi people for generations to come.

The process of developing standards and regulations for a me human rights commission

OEI O A ET OT1 O6A 110 EOOO #I1ii EOOETTAOO AT A OOA

partners in civil society, the Iragi government, and in the international community. The
process of consultation should be woven into dl activities, beginning with initial drafts
and ending with enactment of bylaws and regulations.

A broad and inclusive human rights commission must also be built on a foundation of
lessons learned, best practices, and buin from all potential partners inside and outside
the Commission. This includes learning from other institutions and international human
rights leaders, and collaborating with international organizations and donors.

As this document shows, there are many approaches to building a stmg system of
internal procedures to guide the efficient and effective work of the High Commission for
Human Rights, and to ensure accountability at all levels within the organization. The
nature and scope of issues that the Board of Commissioners must adess through bylaws
and regulation are complex and varied, but the quality of procedures developed, and the
level of adherence required among staff and officers, will impact the legitimacy and
effectiveness of the Commission into the future.

The High Commission for Human Rights faces a long and challenging road toward
becoming a fully functioning and effective institution capable of responding to rights
violations, improving the culture of respect for human rights, documenting and reporting
on the situation of human rights, improving the de jureand de factoprotection of rights,
and holding the State accountable for the treatment of its citizens. Establishing a robust
regulatory framework to guide the work of the Commission in its early stages is one oftie
most significant steps down this road.

Internal regulations and policies are only one ingredient for the functioning of a viable
human rights commission, and through reaching out to partners z and taking the time to
develop both a human rights and institutional strategy, with vision, values, and a clear
mission -- Commissioners and staff will build the legitimacy and effectiveness of
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Commission and its operational standards, and successfully engage with citizens and the

State to promote and protect human rights in Iraq. IILHR stands ready to support this
process however it can.
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ABOUT IILHR

The Institute for International Law and Human Rights (known as IILHR) is a 501(c)(3)

non-profit charity registered in Washington, D. C., and Brussels, Belgium.ILHR helps

states in the early stages of democracy develop the capacity to strengthehe rule of law

and build respect for human rights. With a staff of diplomats, parliamentarians, human

rights activists and attorneys, IILHR has a strong track record of implementing successful

programs that help local partners strengthen support for human rights and the rule of

Il Ax8 -AI AARAOO T &£ )), (280 O0OAAEAZEZ EAOA PAOOEAEDPAO
capacity-building programs in the Middle East, South Asia, Africa, and Central and

Eastern Europe.

IILHR has been a strong, supportive presence in Irag since July 2005. It collaboratively

engages with leaders of both Iragi government and civil society to strengthen approaches

to human rights issues by a)supporting the development of draft legislation and policies;

b) working to enact legislation and policies; c) helping local partners in and out of

government to develop the capacity to advocate about specific issues as well as to assg

develop and draft legislation; and d) building consensus on priorities, tactics and

strategies for achieving stronger systems of law and human rights protection.

%PAi P1AO T £ )), (260 xI OE ET Al 6AA AgOAT OEOA PA
different legal memoranda that analyze discretdegislative and constitutional issues.

))., (2 EAO Al O DOI OEAAA AT ii AT OAoOU 11 AOAEO I
establishment of the Human Rights Commission, Social Services developemt, Freedom

of Infor mation, Minority Rights , NGO registration, enabling legislation for the Higher

Judicial Council and Federal Supreme Court, as well as other topics

Currently, IILHR actively supports human rights in Iraq through several ongoing

government and civil society initiatives. This work includes genderand minority

projects, as well ascollaboration on a draft law on domestic violence, a draft law on anti-
AEOAOEI ET AOETTh AT A POAI EAAOGEITT 1T &£ OxI ATTEO
gender and a minority perspective:Women and the Law in Iragand Minorities and the

Law in Irag. IILHR is also undertaking rule of law and justice projects, including a

program on safeguarding and protecting judicial archives and records throughout Iraq.

IILHR has also worked sirte 2007 to advise and mentothe development of the Iraqi
Human Rights Commission as an institution that will protect and support the human

rights of Iraqi citizens. This work includes supporting the Committee of Experts and the
Commissioner selection pracess by providing research and advice on international best
practices, as well as supporting the capacity, resources, and work of the Commission now
that it has been established.
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SECTION 1: BUILDING A LEGAL AND REGULATORY FRAMEWORK : THE PARIS
PRINCIPLES AND LAW 53

The Paris Principles Relating to the Status of National Institutions (The Paris Principles)
were adopted by the United Nations General Assembly in 1993. The Paris Principles
establish the minimum criteria national human rights institutions (N HRIs) must meet in
order to operate effectively and be considered credible under international standards.
Specifically, the Paris Principles identify six criteria for functional and effective NHRIs.
These include:
(1) A clearly -defined and broad -based mandat e based on universal human rights
standards;
(2) Autonomy from government;
(3) Independence COAOAT OAAA Au AT AAITET ¢ 1 AGCEOI AOGEIT 1
(4) Pluralism in membership, meaning a broad reflection of society;
(5) Adequate resources ; and
(6) Adequate powers of investigation .
These guidelines were identified through the coordinated efforts of representatives of
national human rights institutions from around the world to define the fundamental
elements that all human rights institutions should possess in order to operate effectively
and legitimately.

(1) A Clearly -Defined and Broad -Based Mandate

| OOEAT A a T &£ OEA O0AOEO 0OET AEDPIbdgvera®kdadhad OEAO
mandate as possible, which shall be clearly set forth in a constitutional or legislative text,
OPAAELAUET ¢ EOO Ai i bi OEOGEIT AT A EOO OPEAOA 1 £

A broad mandate shaild thus involve the ability to provide opinions and
recommendations on:
1 Provisions relating to legislative, administrative, or judicial functioning;
1 The general situation of human rights in the country; and
1 Violations of human rights in any part of the country.

A broad mandate would also include the power to:
1 Encourage the alignment of national legislation and practice with international
human rights standards;

1 Principles relating to the Status of National Institutions (the Paris Principles), G.A. Res. 134, UN GAOR,
48" Sess., 88 mtg., U.N. Doc A/RES/48/134 (1993); [hereinafter Paris Principlesgee alspAsia Pacific
Forum, Paris Principles,http://www.asiapacificforum.net/members/international -standards.

21d. at art. 2.
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1 Recommend on the ratification and implementation of international human rights

instruments;

ClT OOEAOOA O1 OEA Al O1 OOUB8O0 EOI AT OEGCEOO O/
Cooperate with international human rights bodies and other national institutions;

Develop human rights-based educational curriculum; and

Promote a culture of human rights and non-discrimination.

= =4 -4

To this end, the Iraqi High Commission for Human Rights is stron gly aligned with
the Paris Principles.  Article 102 of the Iragi Constitution provides for an independent
human rights commission and Law 53 of 2008 establishes the High Commission for
Human Rights with a broad mandate and wide range of responsibilities ircluding the
power to:
1 Conduct studies and research, and submit recommendations to promote human
rights;®
1 Examine legislation in force for compliance with the Constitution and submit
recommendations to the Council of Representatives
 Submit proposalsreCAOAET ¢ ) OAN6 O AAAAOGOGEIT O1 ET OAOI
and conventions;?
1 Coordinate with civil society, international and national organizations, and other
relevant bodies to promote human rights and educate the public®
1 Develop human rights-based educational curricula and host conferences,
symposiums and other events designed to spread a culture of human right5;
Submit recommendations regarding reports for the United Nations;®
Submit reports to the Council of Representatives regarding the human rights
situation in Iraq; °
1 Conduct investigations of prisons and detention centers and report on the human
rights situation therein; *°and
1 Receive and investigate complaints of human rights violations and initiate lawsuits
where appropriate.**

(2) Autonomy f rom Government
The concept of autonomy from Government is strongly linked with the concept of

independence. Though an NHRI is created by a state act and is accountable to the state
through the issuance of annual or other reports,the Paris Principles req uire that an

3lraqi Law No. 53 (2008)art. 4(2).
41d. at art. 4(3.

51d. at art 4(4).

61d. at art. 4(5).

71d. at art. 4(6).

81d. at art. 4(7).

91d. at art. 4(8).

101]d. at art. 5(5).

111]d. at art. 5.
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NHRI cannot be subject to interference by the state, either through the
inappropriate use of funding as a bargaining chip, or through the exertion of

political pressure on senior or other officials. The Paris Principles recommend that
links between an NHRI and the state should be throughthe Parliament rather than the
EGAAOOEOAS8 &OOOEAOI T OAh OEA DBOI OAAOQGETT 1T £ Al

through a series of structural and procedural factors that may be delineated in enacting
legislation or put in place by the NHRI itself.*?

Structural and procedural factors that protect the principle of autonomy include:
1 A broad mandate to promote and protect human rights set out in legislation;
1 Appointment of members effected by official act andof specific duration

(preferably longer than two years);

1 Appointment process designed to protect pluralism and mitigate political

influence;

Conditions for dismissal delineated in legislation;

Government participation limited to advisory role;

Reporting directly to Parliament rather than Government;

Funding not subject to control that might affect independence;

T "OACAO AOAx1T OP AU OEA . (2) AT A OADPAOAOA
budget;

1 Public dissemination of NHRI reports and proceedings;

1 Reguar meetings; and

1 Regional or local offices®®

= =4 -4

Again, Law 53 of 2008 establishes strong structural and procedural protections of
autonomy, but the BoC must strengthen autonomy and independence throughthe
development of bylaws, codes of conduct, organizabnal structure, and reporting and
publication procedures. Law 53 requires the Government to provide adequate funding,
mandates that the HCHR reports to the Council of Representatives rather than the
Government; prohibits political affiliation among Board members, and puts the HCHR in
charge of its own budget. Additionally, Commissioners are givenfour (4) year tenures
and criteria for dismissal are clearly established under the Law. However, Law 53 does
not lay out the organizational structure of the HCHR, nor procedures for publication of
reports or recommendations. These issues should be addressed in HCHR bylaws and
regulations.

(3) Independence Guaranteed by Enabling Legislation or the State Constitution

12 UNDROHCHR Toolkit for Collaboration with National Human Rights Institutions, (December 2010),
http://www.ohchr.org/Documents/Countries/NHRI/1950 -UNDRUHCHRToolkit-LR.pdf [hereinafter UNDR
OHCHR NHRI Toolkit]

131d.

21


http://www.ohchr.org/Documents/Countries/NHRI/1950-UNDP-UHCHR-Toolkit-LR.pdf

INSTITUTE FORINTERNATIONAL LAW AND HUMAN RIGHTS I r a g & €omihisgion for Human Rights:
Bylaws, Regulations and Legal Framework

The independence of an NHRI is tied toitsenacET ¢ T ACEOI AOET 1T AT A OEA
AT i pAOAT AA6 AAT ET AAOAA OEAOAEIT 8 AEA 0AOEO 00
established in the Constitution or enacting legislation because (a) it enhances the

AT T 1 EOOET T80 DPAOI Al AT AitA mahdate dahnottbé el XOOET T  OET
xEOEAOAxT AU A OEIi bl A AGAAOOEOA 1T OAAON AT A A
independence since it removes fear that the mandate may be altered or withdrawr?

In practice, an NHRI is independent where it is able to operae its day-to-day functions
without outside influence ? political, financial, or otherwise. Under the Paris Principles,
financial independence means funding is sufficient to allow the NHRI to have its own
staff and premises. Independence can also be achieddy clarifying, under legislation,
the appointment and dismissal processes for Commissioners based on specific criteria.
These processes should include the importance of pluralism, input from civil society,
methods of appointment, dismissal processes, athterm duration.

Under Law 53, independence is protected in several important ways, but threats to

independence exist and must be addressed in bylaws and regulations. For
example, Law 53 requires funding allocations for the HCHR out of the state budgetut
AT AG 11T 6 OANOEOA OEAO &£O01T AET ¢ AA OAAANOAOGAG £

Commission. Additionally, though the appointment process includes an Expert
Committee with Civil Society and international representation, the particular methods of
appointment leave room for inappropriate political influence in the Commissioner
Selection Process. Finally, though term limits and dismissal proedures are established
under Law 53 the Law is silent as to the number of terms a Commissioner may serve.
The BaC is well advised to develop bylaws and regulations that address these issues and
establish standard procedures that would mitigate outside influence, protectfinancial
security, and specifyCommissioner term limits.

(4) Pluralism in Membership

Pluralism in membership means a broad reflection of society.The Paris Principles

require that the composition of an NHRI and the appointment of its members should be

AOOAAI EOGEAA AAAT OAETI ¢ O DOI AAAOOAO OEAO OAT O
forceswiOEET AEOEI EAT OI AEAOGU ET 011 OAA ET OEA bPOI
The purpose of pluralism is to enhance the effective collaboration between the

NHRI and civil society , as well as government bodies. Additionally, pluralism can

enhance independence, credibility, and effectiveness. Though each sector in a highly

diverse society may not be represented in an NHRI, the overall structure should ensure

access and interaction with all aspects of society and particularlyvith vulnerable

141d.
15 The Paris Principlessupranote 1.
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groups.*® Furthermore, pluralism should be reflected not only in the Board of
#1 11 EOOETT AOOGh AOO Al 01 ET OEA . (2)80 xI1 OE
chooses to focus.

Under Law 53, pluralism is ensured in several ways. First, Law 53 establishes a quota
requirement on the Board of Commissioners for women and minority members. Article 8
requires that the BoC consist of at least onehird females (meaning at leastfour original
members), and minority representation of not less than one original member andone
reserve. Second, the Committee of Experts selected to nominate candidates for
Commissioner include civil society representatives. Third, the HCHR is required to
coordinate with civil society organizations working on human rights in Iraq, internation al
organizations, the Council of Representatives, and the Government in order to obtain
information and design mechanisms to protect and promote human rights.

These protections will serve to protect pluralism within the HCHR, but the BoC will need
to im plement bylaws and regulations that go further. For example, Law 53 does not
explicitly require considerations of plurality and diversity in staffing decisions. As the
BoC develops staffing regulations, mechanisms to enhance the representation of quakd
women, minorities, and other vulnerable groups within the HCHR staff should be
established.

(5) Adequate R esources

1T . (2)80 AET AT AEAT AOGOITTTi1I U EO AomthoatAAl Ol

adequate and secure resourcds AT . ( 2) & O stijaheEahdEePdst orOhiumaB T O A
rights violations will be crippled. A system wherein the NHRI prepares its own budget

and submits it to Parliament for defense and approval is preferable to placing budgetary
control and decision-making under a ministry. AdditET T AT 1 Uh AT . (2) 80
be secure in that it cannot be arbitrarily diminished during the period for which it is

approved. This standard is critical to ensuring that an NHRI will not be punished

financially for taking a critical stance against the government?’

Specifically,for an NHRI to have adequate resources, the following criteria should be met:
1 Financial resources provided by the state should be sufficient to ensure an NHRI
has its own independent staff and premises;
1 The budget should be dawn up by the NHRI itself and submitted to Parliament
rather than the Government;
4EA AOACAO OET OI A AA OAPAOAOA EO1T I AT U
The budget should not be subject to control which might affect independence; and

= =4

16 UNDROHCHR Toolkit for Collaboratiorwith National Human Rights Institutions, (December 2010),
http://www.ohchr.org/Documents/Countries/NHRI/1950 -UNDRUHCHRToolkit-LR.pdf
171d.
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1 The budget should not be subject to arbitrary reduction in the year for which it is
approved or from one year to the next’®

Law 53 provides some protections for the financial autonomy of the HCHR, but the BoC

will need to ensure it secures and maintains outside financiaresources, and engages in

financial management practices that protect the institution & independence. For example,

though Article 14 ensures that HCHR funding will consist of allocations in the state

AOACAOh EO AT AO 11O OANOCEOAOGOEAO ZORABRMEEAABED
the Commission. The Law also does not prohibit the arbitrary reduction of the budget

within a fiscal year or from year to year.

The BoC may wish to develop a Memorandum of Understanding or other agreement with
the Parliament to protect against these risks. However, Law 53 does allow the HCHR to
seek outside funding. This allowsthe Commission to supplementfunding from the State
with support from international donors and other groups, with CoR approval.

Engagemaent with international donors will require the establishment of a directorate or
sub-committee within the Commission to coordinate monitoring and evaluation
requirements and donor relations.

(6) Adequate P owers of | nvestigation

Finally, the Paris Principles povide that, within the framework of its operations, an NHRI

can freely consider any question falling within its competence whether submitted to it or

OAEAT OP AU EO xEOEI OO0 OAZEAOAT AA O A EECEAO
AAT A O1 pérépA dndobthih dhy information and obtain any documents necessary
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able to hear from victims of human rights violations, their representatives, and from third

parties, and that it can carry out its own investigations and inquiries. Additionally, an

NHRI should be able to utilize information obtained through these investigations in

forming opinions, recommendations, and reports onthe human rights situation in its

country, assuming appropriate measures have been taken to protect the privacy of

individuals involved.

Law 53 of 2008 provides for strong powers of investigation for the HCHR, and requires
government institutions to provide necessary documentation and information upon
request. Article 4(2) empowers the HCHR to conduct studies and researches, and to
submit recommendations and express opinions onissues related to the promotion and
development of human rights. This is a broad scope of authority.

Article 5 expressly grants the HCHR the power to receive and investigate complaints from
individuals, groups and civil society for human rights violations committed before and

181d.
19 The Paris Prindples, supranote 1, Methods of Operation.
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after the enactment of the Law. This information may be used to initiate lawsuits or refer

cases to the Public Prosecutor. It remains unclear to what extent the HCHR may use the

information collected through investigation to participate in sub judicecases, but the

authority to intervene is implied in the broad mandate granted the institut ion under Law

53

&ET AT TUR ,Ax (¢ OOAOAO OEAO OIi ET EOOOEAOR AT AE
independent commissions must provide documents, data, statistics and information

OAlT AGAA O1 OEA x1 OE AT A £EO1 AOEWhHe® indtitdEorGEA ( # ( 2
do not comply with request, the HCHR shall inform the Council of Representatives. This
OANOGEOAI AT O EAI PO O bDOT OAAO OEA (#(280 AAAAO
but does not delineate specific enforcement mechanisms, sucls penalties for non

compliance. It is unclear what authority the CoR has to compel compliance by ministries,

other than calling for an investigation under authorities granted in the Constitution. The

BoC is advised to develop mechanisms to facilitate iformation sharing with the various

ministries, and perhaps seek a Memorandum of Understanding with the Council of

Ministers, or develop a coordinating committee within the Council of Ministers, to

facilitate relations.
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SECTION 2: THE COMPOSITION OF THE HCHR
21 Overview

1 As afoundational issue, the Board of Commissioners must determine which HCHR
policies and procedures should be developed by the BoC itself, and which
regulations should be left to directorates or committees to develop.

1 The HCHR may consider establishingapproximately six functional directorates to

on supporting specific human rights issues.

1 The Office of Inspector General, as required under Law 53, should be semi
autonomous within the HCHR, serve beside the Board of Commissioners, and
imbued with the authority to audit all HCHR institutions, including the BoC.

1 Establishing governorate and regional offices is crucial to ensuring the protection
of ethnic and religious diversity within Iraqg, and is required under Law 53.

Defining the composition of an NHRI is of key importance primarily because its
organizational infrastructur e can help assure its independence and pluralism®

Without a standardized and documented system of regulations on composition

and organization ,the HCHR8 O ET AAPAT AAT AA AAT AA AT i DPOII EC
increased executive control *'or the politicization of ~ Commis sioners.

Additionally, documented regulations lend transparency to an otherwise

complicated system, thus assisting to increase the legitimacy of the institution as

well as enhance public trust and understanding.

Clear regulations governing the compositon of the Iragi High Commission for Human
Rights should include:

1 Policies regarding the appointment and authority of special offices, such as Chair
and Deputy Chair Commissioners, the Executive Secretary, and the Office of
Inspector General,

1 Rules govening the establishment and authority of the Board of Commissioners
Sub-Commissionsor Committees, and Working Groups;

1 An organogramdelineating organizational infrastructure ; and

% Centre for Human Rights, NATIONAL HUMAN RIGHTS INSTITUTIONS: A HANDBOOK ON THE ESTABLISHMENT
AND STRENGTHENING OFNATIONAL HUMAN RIGHTS INSTITUTIONS FOR THEPROMOTION AND PROTECTION OF
HUMAN RIGHTS [hereinafter Center for Human Rights UN HANDBOOK], UN Training Series No. 4, atpara.
82 (1995).

“ Anne Smith, The Unique Position of NationaHuman Rights Institutions: A Mixed Blessing28 Hum. Rts.
Q. 904, 92425 (2006).
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1 A system for establishing, monitoring, and coordinating with Regional and
Governorate Offices.

As such, appointment and dismissal processes must be transparent and politically

neutral.?? Additionally , institutional infrastructure should reflect considerations

such as capacity, efficiency, effectiveness, and access. The Paris Rinciples state that

AT . (2) OET OI A AOOAAI EOE 1 OCAT EUAOETTAI ET £OA
EOO AAOEOEOEAO886 !l EI T OOAT O Al AT AT O 1T £ OEE

establishment of working groups and regional and governorateof EEAAO OO1T AOOEOO
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While the Executive branch of government should not be involved in developing
regulations on composition and infrastructure, increased transparency and neutrality can
be garnered through the involvement of civil society and other stakeholders, and input
from these groups should be encouraged?

This section will consider the composition of the Iragi High Commission for Human
Rights based on the requirements of Law 53 and the needs of an effecti\NHRI within
Irag. Specifically, it will examine the establishment and jurisdiction of special offices, as
well as the organizational infrastructure of the Commission, including functional bodies
and regional and governorate offices. A model structurabrganogram is provided.

2.2 Key Recommendations
(A) The Board of Commissioners and Offices

Under Law 53, he Board of Commissioners, which includeghe Chairperson and Deputy
Chairperson, has a broad scope of authority. As a foundational issue, the Board of
Commissioners must determine which HCHR policies and procedures should be
developed by the BoC itself, and which regulations should be left to directorates

or committees to develop.

Topics that should, at a minimum, be addresseddirectly by the BoC nclude:
1 BoC Rules of Procedurg
1 Complaints Handling Procedures
1 Budget Management and Reporting Regulations
1 Chairperson and Deputy Chairperson Terms of Service and Duration of
Appointment;
91 Duties and powers of the Executive Secretary and the Secretariat;

2|d. at 923.
Bd.
2 d.
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1 The structure and scope of Directorates, Committees, Working Groups, and
Supporting Units;

1 Staffing Regulations, including recruitment, remuneration, and terms of

service;

Duties, functions, and authorities of the Office of Inspector General; and

Establishing Regional and Governorate Offices, including scope of

authority, functions, duties, and reporting mechanisms.

= =

Topics that may be regulated by Committees, Directorates, or other internal HCHR
bodies include:
1 Media Relations Policies;
1 External Relations Policies with CSOs and governmental organizations;
1 Rules of Procedure for the Office of Inspector General,
1 Rules of Procedure for individual Directorates, Committees, and Working
Groups; and
1 Accounting and Financial Policies.

(B) Organizational Infrastru  cture
1 Inalignment with common practice in Iraqi institutions and to facilitate the
work of the Commission, the HCHR may consider establishing
approximately six (6) directorates to facilitate the work of the Commission:
A Directorate of Research, Education& Documentation;

A Directorate of Monitoring & Inspections;

Directorate of Legal Affairs & Legislative Development;

Directorate of Complaints & Investigations;

Directorate of Regional and Governorate Services; and

Directorate of Finance & Administration.

1 The HCHR may also consider establishing thematic units under the
Directorates to support the Commission in protecting and promoting
particular human rights, and to uphold the protections enumerated in the
Constitution and international instruments to whi ch Iraq is a party. For
example, under the Directorate of Monitoring & Inspections, the HCHR
may establish:

A a Minority Rights Unit;

a Rights of Women and Children Unit;

a Rights of the Disabled Unit;

a Detention Centers Unit;

a Right to Health Unit; and

a Rights of the Elderly Unit.

1 The Directorate of Regional and Governorate Services may be tasked with
overseeing and coordinating with Regional and Governorate Offices, and
reporting to the Secretariat and the Board of Commissioners.

> > > > >

> > > > >
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1 The Human Resour@s Unit may logically fall under the auspices of the
Finance and Administration Directorate.

1 Under the Secretariat, additional working units could be developed to
facilitate the operational side of the HCHR. These may include, for
example:

A a Resource Ceter,

A a Public Affairs and External Relations Unit;
A a Procurement Unit, and

A an Information Technology Unit.

1 To facilitate oversight and efficient operations, the Secretariat and Office of
the Registrar may answer directly to the Board of Directors and ogrsee the
workings of all Directorates.

1 Ad Hoc Committees, Special Working Groups, and Special Units may also
fall directly under the purview of the Board of Commissioners.

1 The Office of Inspector General, as dictated under Law 53, should be semi
autonomous within the HCHR, serve beside the Board of Commissioners,
and be imbued with the authority to audit all HCHR institutions, including
the BoC.

2 (A) The Board of Commissioners and Offices
i. Overview

Law 53 esablishes a governing body for the HCHR composed of 11 Commissioners
nominated by the Committee of Experts and approval by the Council of Representatives.
The Board of Commissioners, during its first session, is required through secret ballot and
by the majority of its members, to elect a Chairperson and Deputy Chairperson from
among its members.

As the governing body of the HCHR, the BoC is obligated to fulfill a number of specific
managerial functions under the Law with the aim of advancing the Commis& | T 6 O 6
mandate, and ensuring its effective and efficient functioning. However, beyond the
obligations enumerated in Article 12 of Law 53 (see below), and the authority of the
Chairperson to act as the legal representative of the HCHR and a tiebreaker durg BoC
voting, Law 53 leaves many of the authorities and duties of the BoC undefined.

The BoC must therefore consider and clarify the relative roles of the Chair, Deputy
Chair, and rest of the BoC members , including the scope and limits of authority,
terms of service, and whether particular authorities are delegable.

2(A)(i) Board of Commissioners
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i. Overview

Members of the Board of Commissioners not holding the position of Chairperson or
Deputy Chairperson mnstitute the Plenary Assembly of the Commission. The positions
of Chairperson and Deputy Chairperson are special offices. Together, the 11
Commissioners form the Board of Commissioners.

Though Law 53prescribes many of the dutiesthe BoC must perform and requires the
establishment of regulations, several issues not addressed in the Law should be
considered by the BoC for regulation. Some policies, such as those governing
complaints procedures and budgets, as well as the establishment of sub -
committees, should be established by the BoC itself due to the sensitive and
complex nature of the procedures.

Other topics, such as external relations or media policies, may be developed by
directorates, sub-committees or other internal bodies and submitted to the BoC for
approval. Questions of what topics rise to the level of direct BoC development, and what
may be drafted by other bodies within the HCHR should be discussed by members of the
BoC.

Topics that should be addressed by the BoC in addition to require ments under
Law 53 may include:
1. ) T AT OBP1T OAOQET C A OAAOAEAIT bDOI OEOEIT 6 x
future consideration of unanticipated issues;
2. Establishing deadlines for the development of annual reports and
budgets;
Adopting written and comprehensive ~ Complaints Procedures;
Creating mechanisms for establishing Regional Offices ;
5. Developing procedures for establishing Sub  -Committees and Ad Hoc
Committees ; and
6. Developing a Code of Conduct or Code of Ethics to be signed and
adhered to by all Commissioners and HCHR staff.

B w

By considering and documenting procedures to govern the above issues, the BoC would
assistthe functioning of the HCHR and improve its transparency and efficacy.

ii. Law 53 Parameters

The BoC establishedand defined in Article 8 of Law 53creates two leadership positions,
with the remaining Commissioners constituting a Plenary Assembly The BoC consists of
eleven Commissioners initially selected by the Committee of Experts and approved by the
Council of Representatives. From among tese eleven Commissioners, a Chair and a
Deputy Chair must be elected by majority vote in a secret ballot during the first session of
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the BoC?® The remaining nine Commissioners then constitute the Plenary Assembly,
which retain duties and responsibilities outlined under Law 53, as well as any additional
responsibilities established by the BoC within its bylaws, rules, and regulations.

iii. Comparative Models

A board of commissionersis usually charged with:
T 7OEOET ¢ AT A AATPOEI C OEA . (2)860 AT1TOAl xI10
1 Conceiving, debating and approving the annual report to the Parliament or

Government;

Modifying bylaws;

Drafting the annual budget;

Proposing modifications to the establishing law; and

Approving meeting minutes.?®

= =4 -4

Day to day activities and work onparticular human rights topics are often carried out by
directorates, sub-committees (or sub-commissions) or working groups rather than the
board of commissionersitself.

Though many NHRI establishment laws, including that of Iraq, articulate specific duties
of the board of commissioners, novel issues often arise that the board must consider and
address. Algeria , for example, has a catchall provision that allowsits board to consider
any matter of competence not addressed in the rules. Thélgerian BoCmay debate, these
matters and pass them in the same manner as the rule¥.India has a similar grovision
which allows its boardto lay down its own procedures through regulations®

The duties specifically allocatedto the Iraqgi BoC in Law 53nclude:
1 Estalishing bylaws approved by a twothirds majority which define the divisions,
functions and compositions of the organizational structure of the HCHR;?®
 Establishing the Office of Inspector General*®

% raqgi Law No. 53(2008), art. 8(3).

% see e.gRepublic of Indonesia Legislation No. 30 Yy y vy Qh  Ale @l8nary @ourkidiet¢r@ines the
Rules and Regulations, Work Program and Work Mechanism of the National Commission on Human
2ECEO0O08 6 q Inddhdsia AaMoA3ENANSxe auDécret Présidentiel m02-47 du 16 janvier 2002,
Réglement intérieur de la Commission nationale consultative de promotion et de protection des droits de
I'Homme [Annex to Presidential Decree n02-47: Internal Regulations of the NationalHuman Rights
Commission], JJURNAL OFFICIEL DE LAREPUBLIQUEALGERIENNE[OFFICIAL GAZETTE OFALGERIA], art. 11,
[hereinafter Algeria Regulationg.

' Algeria Regulations supranote 26, art. 48f 041 OOA NOAOOEI T Al 6OOAT 6 AAT O 1 A Al
pléniére de la Commission non expressément réglée par une disposition du présent reglement intérieur
AAOA 1 EI AEAO AEOT A Ail EAi OAOGETT AA 1 AAEOGA AOOAT Ali A bi

®The Protection of Human Rights Act (India)Y y y ¢ h  AOO8 Yi 8d | 6 3 OidActtaAddheOT OEA D
rules made thereunder, the Commission shall have the power to lay down by regulations its own
DOT AAAOOA 8 6 Qritia Wumdn@RigiEd AAAO A O

#Iraqgi Law No. 53(2008), art. 11(1).
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9 Establishing regulations governing the special service andecruitment of HCHR
employees (both staff and executive directors; in Baghdad and the regions and
governorates), including conditions for remuneration and discharge®*
Supervising and monitoring all HCHR activities;**
Making necessary decisions and recommetiations on programs, laws, and policies
aimed at preventing human rights abuses and Constitutional violations>>
f Researching and reporting on human rights conditions within Iraq,** including
annual reports to the CoR as well as special reports as necessary;
T 00i PT OET ¢ AT A OOAI EOXETI ¢ OEA (#(280 AOACAO

= =4

2(A)ii Chairperson and DeputyChairperson
i. Overview

The offices of Chairperson and Deputy Chair serve important leadership positions within
the Board of Gommissioners and the HCHR as a whole. The two leaders will be
ultimately responsible for the work of the HCHR and for guiding the decision-making
processes within the BoC. While Law 53 provides a strong foundation in identifying
specific areas of authoriy for these two offices, as well as terms and procedures for
discharge, the Law is silent on several important issues that must be clarified.

Therefore, the BoC should,within its bylaws, define and clarify the powers and duties of
the Chairperson and Deguty Chair. These powers may include, for example:

1 Representing the HCHR to national and international bodies;

9 -TTEOI OET ¢ AAEAOAT AA O OEA (#(260 AUI AxO
undertaken by the HCHR are consistent with its goals and missions;
1 Monitoring progress on the HCHR work plan;
1 Opening and closing plenary meetings, ruling on motions,and maintaining order;
1 Authenticating orders and decisions of theHCHR with the official seal or
delegating that power to the Deputy Chair, Executive Secretay or other Officer;
Coordinating administrative work with the help of the Executive Secretary;
Serving as thelegal representative of the HCHR or delegating such power as
appropriate; and
1 Bringing law suits as necessary on behalf of théiCHR.

= =

01d. atart. 11(2).
¥|d. atart. 12(6) & (7); Art. 131).
|d. atart. 12(1).
¥d. atart. 12(3)
*1d. atart. 12(2).
*|d. atart. 12(4)
%®1d. atart. 12(5).
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The BoC $iould also determine and clarify which authorities of the Chair and Deputy are
delegable(such as the serving as legal representativeand how they are altered in
emergenciesor absences

Additionally, the BoC may wish to clarifythe duration of the term for each Office and, if
such term is less than the four year term for a Commissioner, whether a particular
individual can serve more than one term.

Finally , the BoC may want to consider entrenching gender, ethnic and religious
diversity inthe Commiss ET 160 | AAAAOOEED Oi 1 Ads8

ii. Law 53 Parameters

Article 8(3) of Law No. 53 states that(@luring its first session, the BoC shall, through
secret ballot and by the majority of its members, elect the chairperson and his deputy
AOT 1T AT T 1T C EBLQuch thd ldwlkadihes the special offices of Chairperson
and Deputy Chair within the BoC, and dictates appointment procedures for both offices.

Article 8(7) notes that the Chairperson is the legal representative of the HCHR, but does
not clarify whether the power to represent the HCHR in official capacities may be
delegated.

Article 8(6) states that the term of a BoC member is four years, but does not clarify
whether second terms may be sought through election or appointment. Article 15(3)
specifiesthat the Chairperson and members of the BoCmay be discharged from his or her
position through a majority decision taken by the Council of Representatives for several
listed reasons>’ However, this article does not specify termduration or term limits for

the Chairperson or Deputy Chairperson.

iii. Comparative Models

"EOAT , Ax i¢80 OEI AT AA AO O OEA AOGOAOGEITT 1 £
Chair, and the number of terms an individual may serve, consideration of comparative

examples mayprove useful. In Kenya, for example, the NHRI establishment law states

that Qinless the appointment of the chairperson or a commissioner is earlier terminated

under this Act, a person appointed as the chairperson or as a commissioner shall hold

office for a term of five years from the date of appointment and shall be eligible for re

appointment for one further term of a period not exceeding five years6®

% Iragi Law No. 53(2008), art. 15@) (The Chairperson shall be discharged from his position through a

decision taken by the Council of Representait/es by absolute majority upon the request of the BoC for one

i £/ OEA OAAOGITO 1 AT GETTAA ET 1| OOEAIT A Yi T&EOOO 1T £ OEEO
% Kenya National Commission on Human Rights Act of 200ZN0.9/2002) (Kenya), art. 9, [hereinafterKenya

Act].
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Under Law 53 in Irag, membership to the Board of Commissioners is limited to a term of
four years3® Regulation regarding duration of appointment for the Chair and Deputy
Chair could establish a single term of four years, or a term of two years with the
possibility of reelection to a second term of two years. Terms of two -year intervals

with the possibi lity of reelection to a second term may provide more flexibility in
leadership and an opportunity to make adjustments, whereas a single term of four
years could provide consistency and afford the Chair and Deputy greater ability

shape and manage the work of the HCHR.

Regarding duties of the Chair and Deputy Chair,m most NHRIs the Chairperson is tasked
with leading the work of the Board of Commissionersand the Secretariat*® while the
Deputy Chair assists the Chairperson and substitutes for the Chairpem in his or her
absence. The types of taskstypically delegated to the Chairperson include
T Representing the NHRI to national and international bodies;**
T M TEOI OET ¢ AAEAOAT A Rar@EnsubingAnat activtigsd O AUT Ax O
undertaken by the NHRI are mnsistent with its goals and missiors.*®
T Monitoring progress on the NHRI work plan;*
1 Openi?sg and closing plenary meetings, ruling on motions,and maintaining
order;

*ragi Law No. 53(2008), art. 8(6)

“* See e.gAlgeria Regulationssupral | OA ath AOO8 avs8y j O, A DOi OEAAT & AA 1.
AA8 8 8 AEOECAO 1 A0 OOAOGAOCD A I 'EA O OMorodco DahirNe.l i T ET OA A(
1.00.350 of 10 April 200orocco), AOO8 ¢ j O4EA #1 O1 AEI OEAI 1T AA T AAA Ob 1
forty-&£1 OO | AT AAOO EAAEI EOAOAA NioroC@sth BécratPrasidéntiecOA 86 qQ y EAOA
n° 2004-657 of 2 Juin 2004 [Sénégal],art. 5 O, A ( AOO #1 1 | depaddnBlauACDMAILRare AEOE
TT11T7 DPAO Ai AOASB@galecred AOAET AEOAO

*ISee e.gAlgeria Regulationssupral T OA aoh ! 068 a4¥Y¥8 o j O, A POi OEAAT O AA |
de . .. représenter la Commission auprés des autorités etinstitutii T O T AOET T A1 AO AO ET OAOT Al
Réglement Intérieur du Conseil Consultatif des Droits de I'Homme n° 5204 du 15 avril 2D0rnal
Regulations of the National Human Rights Council]l.E BULLETIN OFFICIEL DE LAREPUBLIQUEMAROCAINE
[OFFICIALBULLETINOFMOROcCO, AOO Ya j O, A 007 OEAAT-disOck Buiiités &t OA 1T A #1 1
organismes nationaux et internationaux ; il est l'interlocuteur et le porte-D AOT 1 A T £FZEAEAT Ad #11
[hereinafter Morocco Regulationg.

*2See e.gAlgeria Regulationssupral T OA aoh ' 068 a¥Y¥8 ao j 61 A POi OEAAT O AA

AR 8 8 8 OAEITAO 8 8 8 AO OAOPAAO AA 1 EAPDI EAAOQEIT AO
*3New Zealand Human Rights Act No. 82 of 199®ew Zealand), Art. 15(1)(b)y ©8 8 8 Calctivites OOOA OE £
01 AROOGAEAT ET OEA DPAOAEI Oi AT AA 1T £ OEA #1 11 EOGOET T80 A&OT A

AT A T OEAO AAOAOI ET ACETTO 1T £ OEA #iNéwzEaaawmatli O1 AAO OAAOQE’

* See e.gAlgeria Regulations supranote 26,! O 08 Lé pté&identidéla Commission a pour attributions
AA 8 8 8 OAEITAO U 1 EAQ@i ADBeEr 20094767 db OjLIC2009rdlaBf a A EAAQET 1 €
1 8APPOI AAOGETT AAO O1 Gl AO Ab1 OCAT EOAOQEdsiber#d AT i EOQi 0OODi
fondamentales et des modalités de son fonctionnement et gestion, et de son reglement intéri€unisia)
[Decree n. 2009z 1767 of June 9 2009 related to the Organization rules of the National Committee of
Human Rights (Tunisia), AOO8 mOiIjCEMAT O AO AT EOI OOPi OEADOO A
A1 1T AAT AT OAT A0 AOGO AEAOGT AA OAEI 1T AO hereihafter TuBisibA A
Regulationg

> See e.gAlgeria Regulationssupral | OA a6 h 1| OO8 tde ta&dmmjssbn &pod axtribOtioms A 1
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1 Authenticating orders and decisions of the NHRI*® with the official seal*’ (In some
Commissions, authentication may also be accomplished by the Executive Secretary
and any member authorized to do so by the Chairperson}?

T Coordinating administrative work with the help of the Executive Secretary°

1 Serving as the legal representative of the NHR1? and

1 Bringing law suits as necessary on behalf of the NHRY

Within Iraq, the Independent High Electoral Commission (IHEC) provides additional
insight into potential responsibilities of the Chairperson. Under Section 7 of the IHEC
Bylaws, theduties of the Chair and Deputy Chairinclude:
1 Being the legal representative of the Commission (Law 53 also makes the HCHR
Chairperson the legal representative;
1 Managing the administration and organization of the BoC by arranging and chairing
meetings;
1 Acting with th e authority of a minister regarding official letters with other ministries
and official institutions;

de ... diriger les travaux de I'assemblée pléniére et du bureau de la Commission; il prononce I'ouverture
et la cléture de chaque session de I'assemblée pléniere. Il statue sur les motions d'ordre et propose
I'ajournement ou la cléture du débat ainsi que la suspension ou la levee d'une séance. Les débats portent
uniguement sur les questions inscrites a l'ordre du jour. Le président peut rappeler a I'ordre un membre

dont les remarques n'ont pas trait au sujeten did OOOET 1 8 6 08

®See e.gKenya Act,supral | OA ¢ ph AOOG8 YRjoq jOTI1T T OAROO AT A AAAEO
authenticated by the Chairperson or the Secretary or any other commissioner authorized in writing by the
AEAEOPAOOIT ET OEAO AAEAI A6(Q8

*"Human Rights Commission Ac(Act No. 9/2000) (Ireland), AOO8 aY8Y j Of YQ4EA #1111 EOOEI

practicable after its establishment, provide itself with a seal which shall be authenticated by the signatures
of the President, or some other member of he Commission authorised by it to act on its behalf, and of an
officer of the Commission authorised by it to act in that behalf. (2) Judicial notice shall be taken of the
seal of the Commission and any document purporting to be an instrument made by the Caonmission and
to be sealed with the seal (purporting to be authenticated in accordance with subsection (1)) of the
Commission shall be received in evidence and be deemed to | be such instrument without proof, unless the
¢80h j O4EA #1111 EOOEIT OEAI1 EAOA N@al@o@&m@ma,éup@,&,&i [ =
TTO6A ¢ph AOO8 YR 8a j O4EA AT 1111 OAAI totlymstheEA #1011 EOO
#1 1 1 EOOET1T 1T AU AEOAAO AT A OEAIT 1106 AA OOAA AgAADPO I
“®See e.gKenya Actsupral | OA ¢ Bh AOO8 YnRsy jOI11 1T OAAOO AT A AAAEO
authenticated by the Chairperson or the Secretary or anyther commissioner authorized in writing by the
AEAEODPAOOI 1T ENatiofdEHufan Ri§HsACbriEdsE|dn (Procedure) Regulations, 199dia], (1
_AOAE YyynRQh AOO8 VYé8YR | O/ OAAOO Al A AAAEOEIdyO 1 £ OEA
General or any officer of the Commission (authorised by the Chairperson) not below the rank of an Under
3AAOAOAOUS dIniaRéghaiichg T A £OA O
* See e.gAlgeria Regulationssupral T OA ath AOO8 avysn j O, A POibdteASAT & AA 1
de . .. orienter et coordonner les travaux des structures administratives avec l'assistance du secrétaire
C AT A QrAldnd Atf)supranote 47, art. 13.1.
*See e.g. Iragi Law No. 53 (2008), art. 8(7).
*'Algeria Regulations supranote 26,Art. 21.8f O, A BOT OEAAT & AA T A #i 11 EOCOEIT A ¢
.ester en justiced 0 8

=
i

rn\ - ITI~ m
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1 Informing the BoC of all of his or her activities with other ministries and official
institutions in order to seek official certification for such activit ies;

1 Circulating official letters and other official documentation among the
Commissioners and the Secretariat; and

1 Performing any other duties the Chairperson is asked to do>?

To improve efficacy, some NHRIs, such as that in Morocco, grant the Chairper son

broad authority to delegate his or her powers to members of the Commission

when needed, allowing for greater flexibility. 5T AAO , Ax i é¢h OEA #EAEC
ability to delegate tasks is not prohibited, sothe Chair may wish to delegate specific

powers and duties as necessary, with this power articulated through bylaws.

The duty of the Chairperson to represent an NHRI internally and externally

generally includes spokesperson duties, though the spokesperson may have

varying levels of independence. For example, in France, the Chairperson may speak
on behalf of the NHRI in cases of emergency, and later send his or her opinion to the
other members of the Board of Commissionerdor approval and formulation of an official
report.>* In contrast, in Algeria , the Chairperson may only speak to the press on topics
that have previously been discussed by th®oard.>® In both France and Algeria, the
Chairperson may delegate his or her spokesperson duties to any other member of the
Commission.*®

*2|raqi Independent High Electoral Commission, Rules of Procedure of the Board of Commissioners, No. 1 of
the year 2007 (2007), § 7.
3 Morocco Regulations supranote 4h A O OegPréSident pe(t déléguer au Secrétaire Général le pouvoir
de préparer le budget ou d'en étre I'ordonnateur ; il peut également déléguer une partie de ses attributions
a un ou plusieurs membres du Conseil, aprés avoir sollicité I'approbationd 3 A - AEAOOT 1 A 21T E U
>* Decree n°20071137 du 26 Juillet 200Relatif & la Composition et au Fonctionnement de la Commission

A & A R®pPedsantes ou a des délais trop courts pour un examen a la prochaine assemblée pléniére, le
DOi OEAAT Oh ACEOOAT O AA OA DPOI POA ET EOEAOQOEOA 106 0060 pOI
AT 11T EOOGEIT Oh AOO EAAEI EOi U lefrkoOrhdadihies redomma@nda@odd o0 E 07 AT T /
I AOGAOOAOGEI T O 000 1 A OOEAO AiI T AAOTih NOGEI OBAGCEOOA Ad(
traité en auto saisine. Il consulte le Bureau ainsi que la sousommission compétente, sauf en cas
A3 OOGdAT AEA T A OiT 11 EAEOA NOARES GAIOEDAIAD Ao HEA AAIOOGROA AU
des termes de la lettre émise et de la procédure suivie. Il peut demander a la plus prochaine assemblée
DIl iTEI OA ABGAGAI ET AO A A GatichsheA Vué de det tradsfomnérierCun dvid enifoln@A O O
AA 1T A #1 1 [hé&anéitri Ftascé Regulationd.
> Algeria Regulationssupral | OA ath AOO8 4i O, A POi ObpédelddlaAA 1T A #1101
Commission. A ce titre, il est chargé par 'asemblée pléniere de communiquer a la presse nationale et
internationale toute déclaration officielle sur un événement ou une situation, ayant fait préalablement
1 ET AEAO AEOT A Ail EAi OACETT AA 1 EAOCOAI AT i A PIilEI OA86 Qe
*°1d. at art. 20;see alsoFrance Regudtions, supral T OA i nh A0O8 Bj AQ j O, A POi OEAAT C
de la Commission, tant sur le plan national que sur le plan international. Lorsque le président ne peut
assister & une manifestation extérieure, il désigne au sein du Bureau, ou parrtés membres, la personne
habilitée a le représenter. Cette personne représente la Commission et ne peut, a ce titre, développer son

DI ETO AA OOA PAOOITTAI 8608
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Northern Ireland outlines specific procedures for when Commissioners who are not the
Chairperson are contacted by the media in their private or publiccapacity:

Commissioners require the express permission of the [Chairperson] to

represent the Commission in dealings with outsid@dividuals or bodies and

i 600 OADPiI OO AAAE O OEA #liiEOCOEIT 11 AlI
communications by Commissioners on behalf of the Commission with the

media should be agreed with the [chairperson] or in her/his absence the Chief

Executive >’

In many NHRIs, the Chairperson exercises some authority over staff, though this role is
often split between the Chairperson and the Executive Secretaryln Algeria , the
Chairperson exercises direct line authority over the entire staff® Alternatively, in South
Africa , the Chairperson may make regulations regarding salaries and terms of service
only upon the recommendation of the Commission.>® Under Law 53, the BoC is
responsible for establishing staffing procedures, including appointment, discharge, and
remuneration. The BoC should strongly consider the relevant distribution of
responsibility for implementing, monitoring, and adjusting staffing policies among the
Chair, the BoC, and the Executive Secretary.

In addition to administrative and leadership duti es, the Chairperson and Deputy
Chairperson hold important substantive and symbolic roles as well. In Kenya, the
bylaws specify that the Deputy Chairperson must be of the opposite gender as the
Chairperson. °° This may be an important consideration for the entrenchment of gender,
AOET EA 1T O OAIl ECECdissoE OAOOEOU 11 ) OANGO

*"Northern Ireland Human Rights Commission Code of Governance, Appendix I: Standing Orders for
Commission Meetings 2005(Northern Ireland), 8§ 31-¢ ¢ | O¢ Y8 #1 i 1 EQOOEI T AOO OANOEOAZ
permission of the Chief Commissioner to represent the Commission in dealings with outside individuals
or bodies and must report back to the Commission on all seh dealings. 32. When Commissioners are
asked by the media to participate in a private capacity, they should ensure that the audience is clear that
they are not commenting on behalf of the Commission and that the public comment cannot be seen as
compromising their ability to carry out their role within the Commission in an unbiased and apolitical
manner. This applies equally where Commissioners are invited in a personal capacity to participate in a
conference, seminar, meeting or other external event. 33.Ae Chief Commissioner is the main media
spokesperson for the Commission. In the absence of the Chief Commissioner, her/his designate is
authorised to act as spokesperson for the Commission within agreed policy positions. All communications
by Commissionerson behalf of the Commission with the media should be agreed with the Chief
Commissioner or in her/his absence the Chief Executive or Head of Information, Education and
Development. The Head of Information, Education and Development will normally be the main contact
for managing media enquiries. S/he will have the main responsibility for managing and evaluating the
i A A E[Weéei@after Northern Ireland Standing Orders.
%% Algeria Regulationssupral | OA a0 h AOO8 avsn | O, A bdvib@ienddel: O. AA 1 A #i
inqa AGAOAAO 1T A Ppi OOIT EO EEi OAOAEENOA OO0 1 EAT OAI AT A AO
% South Africa Human Rights Commission Act No. 54 of 1994drt. 19, [hereinafterSouth Africa Aci].
®KenyaActsupral i OA ¢ Bh AOO8 Y rr@ebieral sy, withidfftéed days OfGhe OT A U
appointment of the commissioners, convene the first meeting of the Commission at which the
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Finally, bylaws generally include alternate procedures in case of incapacity or absence of
the Chairperson and Deputy. InTunisia and Algeria , the eldest serving member assumes
the duties of the Chair.®* In Nepal, the most senior person replaces the Chairpersofi’

2(A)(iii) Executive Secretary and the Secretariat
i. Overview

The BoC should define an Executive Secre tary role and establish selection

procedures and removal or termination procedures z as well as accountability
mechanisms such as annual reporting to the  Board of Commissioners and the

Office of Inspector General . Important duties and powers to clarify include budget and
staff management authority z especiallyvis a vis the Chairpersonz as well as the scope of
administrative duties.

The Commission may also want to set out the structure and organization of the
Secretariat led by the Executive Secretary al ong the model of Afghanistan, Tunisia,
and South Africa through the division of support units that have discreet tasks

and accountability.  Alternatively the BoC may allow the Executive Secretary to design
the Secretariat pending approval by the BoC

ii. Law 53 parameters

Law 53 does notrequire the appointment of an Executive Secretary, but the authority to

AOAAOA OOAE A OI 1A EO & O1T A ET OERommissiod O BT x A
in the bylaws.®® Almost every NHRI examined has some fornof an Executive Secretary

accountable for administration of the Commission. The BoC is strongly advised to create

such an office and establish policies to govern its authorities, responsibilities, and

oversight mechanisms.

iii. Comparative Models

commissioners shall elect from amongst their number (a) a chairperson; and (b) a vicehairperson, who

OEAI 1T AA T &£ Hbbi OEOA CAT AAOBSG
' See e.gAlgeria Regulations Art. 26§ O%l AAO AEAI DPSAEATI AT O OAI pi OAEOA OOAE
#1 11 EOOCEI T h 1 EET Oi OEIi OAOA AOOOOI Tansi®Regulatiobdsipda ACi AAO

TT OA A1 AucasODI8 président@u comitd OPi OEAOO AOO Ai P8 AET A88AO0OO0OO0AO
OAlI Pp1 AAi DPAO 1T A PI OO vYcCci AAO 1 Ai AOADP AO AT T EOGI 0OODPiI OE/
% Nepal Act supral T OAnah AOO8 &l jO)1 OEA AOGAT O I £ 1 AAOGAO 10 OA
of the Commission will conduct as an acting Chairperson for the time of leave or until not to appoint the
Chairperson. The remuneration and facilities of the acting chairperson shall be equal of the chairperson
£l O OEA OEI A T &£# AAOETI ¢ DAOEI A86(Q8
% raq Law No. 532008), art. 11(1).
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In most NHRIs, the Executive Secretary is tasked with administrative powers andarrying
out the functions delegated him or her by the Board of Commissioners® Usually, the
Executive Secretary is a civil servant and not a member of th€ommission,® but
appointment procedures vary greatly across NHRIs.For example, inNepal, the
government, upon the recommendation of the NHRI, appoints the Executive Secretary®
In Kenya however, the Commission itself appoints the Secretary’’

>
C)

Similarly, the scope of the Executive3 AAOAOAOUG O OAOOE ADktieoA OEA O
the Executive Secretary generally include

1 Management of staff and administration of the commission ;

1 Preparing the agendas and minutes for meetings ;

1 Authenticating the orders and decisions of the commi ssion ;®® and

T Assuring the publication, archiving, and management of documents. 69
) OAT ANHRI®aS a Chief Executive with a strong financial oversight role rather than a
traditional Executive Secretary’® In Nepal, the tasks and terms of service of the MR
Secretary are equal to those of the Secretary of the Government of Nep&i.In Kenya, the
Executive Secretary is responsible for any functions assigned by tH&oard of
Commissioners’?

% See e.gKenya Act supranote 38,art. a 8 Y | O4EAOA OEAI 1T AA A 3AAOAOAOU O1 ¢
appointed by the Commission upon such terms and conditions of service as the Commission may
determine and shall enjoy astatus®t O 1 AOO OEAT OEAO |1 Areland Bch Suprdnotd T O 3 AAOA
47,art. Y ¢ 8TNe chiebexecutive shall manage and control generally the staff, administration and business
of the Commission, and shall perform such other functions as may be confeed on him or her by or under
OEEO ' A0 1T O AU OEA #1111 EOOEIT 18608
® For example, sedndonesia LawNo. 39, supranote 26, 0 O 8 [Fhe dakition ¢f Secretary General is held
by a Civil Servant who is not a Member of the National Commission on Human Right® ;Gee 4so The
Commission for Human Rights and Good Governance A@001 Tanzania),art. 144 Yq j} O4 EAOA OEAI 1 ¢
Executive Secretary of the Commission who shall be appointed by the President after consultation with
the Commission from among personsholding or who have held senior position in the service of the
"1 OAOT I [Aetreidadtér Qanzania Act.

% Nepal Act,supranote 47, at. 17.2§ O4EA 3 AAOAOAOU OEAI 1 AA Apbi ET OAA AU
OAAT I T ATAACETT 1T A& OEA #1111 EOOEIT 80608
" Kenya A¢, supranote 38,arta 8 Y j O4EAOA OEAI1 AA A 3AAOAOGAOU O OEA i

by the Commission upon such terms and conditions of service as the Commission may determine and
shall enjoy a status not less than that of a Permanent Secretar8 6 ( 8
% ndia Regulations supral i OA Aph AOO8 YR8Y | O/ OARAOO AT A AAAEOEIT O |
authenticated by the SecretaryGeneral or any officer of the Commission (authorised by the Chairperson)
TT7TO0 AAIT x OEA OATE T &£ AT 51 AAO 3AAOAOAOUBG6(QS
% SeeAlgeria Regulations, supranote 26, art. 41jndia Regulations, suprd | OA Aph AOO8 Ya j O4EA
the Commission shall be responsible for the printing of the Annual Report and Special Reports with
utmost expedition and in any case, not laterthd T T A 111 OE 1T £ &£E1T Al EOAQETT 1T £ OE
" See Ireland Actsupranote 47, art. 13.
"Nepal Act supranote 47, art 17.3 O4EA OAOI O I £ | £AEAAR OAOOEAAR Ai 1T AEOE
Secretary shall be equal to that of the Secretary of the G&vO1T I AT O T £ . ADAI 86 (8
?Kenya Act supranote 38, art,a 8Y | O4 EAOA OEAIT AA A 3AAOAOAOU OI OEA ¢
by the Commission upon such terms and conditions of service as the Commission may determine and
shall enjoy a status notlessth1 OEAO T £ A 0AOI AT AT 6 3AA0OAOAOUB6(QS

39



INSTITUTE FORINTERNATIONAL LAW AND HUMAN RIGHTS I r a g & €omihisgion for Human Rights:
Bylaws, Regulations and Legal Framework

In Morocco , the Executive Secretary plays a broad supportive roland is explicitly tasked
with procuring any necessary services and expertise for the work of the Sub
commissions.”

In several NHRIs, the Executive Secretary may attend all meetings but has no voting
rights. " In India , the Executive Secretary is requiredo attend all meetings.” Like the
Chairperson, the Executive Secretary may delegate his or her function§.

Generally, t he Executive Secretary is accountable to the Board of Commissioners

in some way. Often the Secretary can be removed for inability, inompetence, or

misconduct.”’In Ireland , the Executive Secretary shall, at the request in writing of a Sub

Committee, give account for the general administration of the Commission. The

Executive Secretary shall also be responsible to the Commission for thegpformance of

his or her functions and the implementation of the Commission's policies.”®

-ATU . (2)08 AUI AxO ATl 110 OPAAEZU OEA OOOOAOGO
the Executive Secretary, but rather leave its development up to the ExecutesSecretary

after his or her appointment. Algeria , Afghanistan , and South Africa provide examples

of countries that do elaborate on the structure of the Secretariat.

Morocco Regulationssupral | OA RAYh AO0O8 ¢ j O, A 3AAOT OAEOA ci 11 OAl
Ti AAOOAEOAO A0 OOAOAO@ AAO Aii i1 EOOEITT O86(Qs8
“KenyaActisupral T OA ¢ Bh AOO8 a8¢8 | OahEphrticBld fadeki® SdnthissbBE AT 1 A O1T 1 A
otherwise directs in writing, attend all meetings of the Commission but shall have no vote on any matter
AATTET ¢ O AA AAAEAAA AU OEA #1111 EOOEIT AO AT U OOAE i 42
®India Regulations,supral | OA a B h ASectesryGemeral, &ahdvhith such other officers of the
Commission as may be directed by the Chairperson, or considered necessary, shall attend the meetings of
OEA #7111 EOOEIT86Q8
®reland Act, supranote 47, art. 13.4Y ¢ 81 j O4 EA AE E A Aimk © AdeDndiiEtieAonsedt bfh  AEOT |
the Commission, authorise one or more members of staff of the Commission to perform a specified
function of the chief executive and such a member or members who is or are so authorised may perform
that function accordinglU8 i @ 4EA &£O0T1 AOGETI T O 1 &£ OEA AEEAZLZ AGAAOOEOA
absence or when the position of the chief executive is vacant by such member of the staff of the
Commission as may, from time to time, be designated for that purpose by the Comnssion.). See also,
Morocco Regulationssupral T OA AYh AO0O08 Ya&a j O, A 00i OEAAT O PAOO Aili
de préparer le budget oud'en étre I'ordonnateur; il peut également déléguer une partie de ses attributions
aunou plusieursmemtOAO AO #7171 OAEI h APOT O AOTEO Oil1EAEOI | EADPD
"See e.gKenya Act supranote 38, art. 7.4a 81 | O4EA 3AAOAOAOU [ AU AA OAI T OGAA
for - (a) inability to perform the functions of his office aris ing out of physical or mental incapacity; or (b)
I EOAAEAOET O T O 1T EOATTAOAON 10 jAq ETAT I PAOAT AA8j i q " A/
(5), he shall be informed of the case against him and shall be given an opportunity to defend himself
agan0DO0 AT U Al 1 ACAOET T O ACAET OO EEIi 8608
®lreland Act,supral § OA nah AOO8 {84 j O3OAEAADO OI OOAOGAAOGEI T j ¢qtf
writing of a Committee, attend before it to give account for the general administration of the
Commission. (2) The chief executive shall be responsible to the Commission for theperformance of his or
EAO &£O01 ACEIT O AT A OEA Ei Dl Ail AT OGAGET 1T 1T &£ OEA #1111 EOOQEIIT
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I 1 C A byaivd specify that Director of Research, Research staff, an Under Secretarfy

General Administration, a Chief Archivist, and Attaches of the Cabinet assist the

Executive Secretary”® In Afghanistan , the Secretariat comprises six different

O030DPPI OOET ¢ 51T EOQOONG jYQ ! Al ET EOOOAQETT AT A &E
Monitorin g, Evaluation, and Reporting, (4) IMS; Research, (5) Media and Publications

Resource Center, and (6) Translatiorf’

In South Africa , the Commission has permanent administrative departments that
perform the mandatory functions of the NHRI. Thesepermanent administrative
departments include Legal Services, Research and Documentation, Advocacy, Finance
and Administration , and the Training and Education Department.®*

2 (A)(iv) Office of Inspector General
i. Overview

Law No. 53 specifically establishes the position of Inspector General within the HCHR,
but does not prescribe the particular duties or authorities of the Inspector General, or
address issues of internal organization or staffing> Based on the prevailing practice

in similar offices, the BoC may wish to consider establishing an Office of Inspector
General (OIG) as a department within the HCHR tasked with internal

investigations. The Inspector General would serve as chief of the department an d
be provided appropriate staff and resources to conduct his or her duties.

Like the OIG in the US Department of Justice (DOJ) and the Parliamentary Ombudsmen
in Sweden,the Office of Inspector General in the HCHR should have a broad
investigative authori ty and operate independently from other departments within

the HCHR.

In order to achieve the highest level of effectiveness to combat potential fraud, abuse, and
inefficiency within the HCHR, the BoC may wish to grant the OIG the mandate to:
1 Receive andnvestigate complaints from Commissioners, Executive Officers and
Staff within the Commission regarding potential abuse, corruption, fraud,
violations of the HCHR mandate or Code of Ethics, or otherbreaches of duty;

" Algeria Regulations supranote 26, art.fj & Lej s€krétaire général est assisté dans sesssions par; des
directeurs d'études et de recherche; des chargés d'études et de recherché; un salieecteur de
1 EAAT ET EOOOAQETT ciTi OAT An O1 AEA&E AA AAT OOA AR OAAEAC
80 Afghanistan Independent Human Righs Commissionwebsite, last visited July 201Jgvailableat:
http://aihrc.org.af/en .
- SeeSection 14 Manual for the South African Human Rights Commission (SAHR@Jeveloped in terms of
Section 14 of thePromotion of Access to Information Act, 2000(Act No. 2 of 2000)), 2, [hereinafterSouth
African Human Rights Commission Section 14 Manual
#raq Law No. 532008), art. 11(2).
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T Receive and investigate complaints fron individuals interacting with the HCHR,
either as a complainant or stakeholder, regarding the internal workings of HCHR
activities;

T Initiate its own investigations of HCHR activities or the activities of any HCHR
department if potential abuses or illegality is suspected;

T Conduct regular inspections of all departments within the HCHR, including
administrative and programmatic bodies, and evaluate the efficacy of policies and
work practices, financial policies, and other issues as necessary;

1 Produce regularreports for the BoC regarding its investigations and inspections;

1 Make recommendations to the BoC regarding its investigations and inspections.

ii. Law 53 parameters

Law 53 calls for the establishment of an Office of the Inspector General (OIG for the
purposes of internal auditing. The NHRIs studied herein did not have a strongly
analogous institution, but the BoC may look to non-NHRI structures such as police,
justice departments, or other Iragi national bodies, as well as international examplesfor
best practice models of the structures and functions of the OIG.

iii. Comparative Models

The duties and powers of the OIG vary across institutions. Te OIG of the United States

Department of Justice (DOJ) for example, is tasked with conducting O E T A AlénA 1

investigations, audits, inspections, and special reviews of personnel and programs

to detect and deter waste, fraud, abuse, and misconduct, and to promote integrity,

AATTTiUh AEEEAEAT AUR Al A RAEMAAG BOWRIiaddhéers T £ | DA
researched, have developed potentially anonymous means through which employees and

clients can report suspected fraud and abusevithin the organization z either online, by

phone, or in person®

To this end, the Inspector General of the HCHR may be charged with the authority to
request reports from any organ within the Commission; investigate any complaint, issue,
or problem within the Commission ; report and make recommendations to the Board of
Commissioners on a regular basisand make annual and specialeports as necessary.

The OIG of the U.S. DQOJ is structured as follows:

Audit Division: OAT T AOAOOh OADPI 000 11 AT A OOAAEO OEA
performance audits of organizations, programs and functions within the

®ragi Law 53 (2008) A O O &An dffice for thelinspe€or General shall be establised in the HCHR8 6 8
8 Department of Justice Office of the Inspector General (United States)available at
http://www.justice.gov/oig/ , [hereinafter U.S. DOJ Office of the Inspector Genetal

% d; UNHCR OIG websit, available at http://www.unhcr.org/pages/49f0619f6.html .
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Department. Financial audits examine financial statements and financially
related activities. Performance audits review economy, efficiency and
programmatic issues. The Audit Division also monitors expenditures made
under DOJ contracts, grants and other agreements

Investigations Division:OET OAOOECAOAO Al 1 ACAA OEIT 1T AOQEIT O
integrity laws that govern DOJ employees, operations, grantees and

contractors. Investigations Division Special Agents develop cases for criminal

prosecution and civil or administrative action.o

Evaluation and Inspections Divison OB O OEAAOG OEA )1 OPAAOI O ' Al
alternative mechanism to traditional audit and investigative disciplines to

assess Department of Justice (Department) programs and activities. Much of

the work results in recommendations to decision-makers to streamline

operations, reduce unnecessary regulations, improve customer service, and

minimize inefficient and ineffective procedures. In addition to assessing

Department programs, the Division conducts special reviews requestedy the

Inspector General or senior Department management that arise suddenly and

TAAA Ei il AAEAOA AOOAT OEI T80

s s oA s s

Department employees, often at the request of the Attorney General, seior

Department managers, or CongressOversight and Review Divisionalso

conducts systemic reviews of Department programsd

Management and Planning DivisionOB O1T OEAAO OEA )1 OPAAOGI O ' Al
advice on administrative and fiscal policy and assists OIG cmponents by

providing services in the areas of planning, budget, finance, quality assurance,

personnel, training, procurement, automated data processing, computer

T AOxi OE Ai i1 O1TEAACEI 1® AT A CAT AOAI 0OODPDI 008

In Sweden, the Parliamentary Ombudsman fulfils a similar internal investigations role,
ensuring that local government agencies and the courts follow Swedish law. Like the US
DOJ Office of Inspector General, the Swedish Parliamentary Ombudsman also receives
complaints, initiates its own investigations, conducts regular inspections of departments,
and submits reports and offers opinions regarding the subject of inquiries®’

The Swedish Parliamentary Ombudsman office consists of four Ombudsmen, each of
whom is responsible for supervising a number of govenment departments. The Chief
Parliamentary Ombudsmen (equivalent to the Inspector General), also serves as the
administrative head of the office and guides general activities. Each of the four
Ombudsmen has the assistance of executive officers and stafiembers. Each section

% Us DOJ Office of the Inspector Generalupra note 84.
¥ Riksdagens Ombudsman (The Parliamentary Ombudsman) (Sweden), General Informatioravailable at:
http://www.jo.se/Page.aspx?Language=en[hereinafter Sweden Parliamentary Ombudsman
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addresses complaints, initiates investigations, conducts inspections, and submits reports
and recommendations for issues arising from within the organizations they overse&®

2(B) Organizational Infrastructure
i. Overview

Perhaps the most important task facing the BoC in the early days of the Commission is
developing the divisions, functions and compositions of the organization of the HCHR.
This responsibility is enumerated in Law 53 and must be defined through bylaws ratified
by a two-third majority of the BoC.

The organizational infrastructure will define the work of the HCHR and facilitate
or hinder the implementation of its mandate, the independence of operations,
and accountability and transparency within the system. The development of
specialized directorates and departments, and clear procedures for intraeHCHR
communications, must take into account:

1 The functions of the HCHR prescribed under Law 53, such as:
Complaints Handling;
Research and Education;
Legal Analysis and Recommendations;
Reporting;
Monitoring and Investigation of detention centers;
Monitoring and Recommending on the implementation of international
human rights conventions and treaties; and

o other tasks;

T Necessaryadministrative departments , such as a Secretariat, Registrar,

Technical Support unit, and other services;
T Necessaryexternal relationships the various HCHR departments will need to
develop to fulfill their functions;
Regional and Governorate Offices ;
Internal auditing;
Budget development and monitoring; and
other considerations.

O O O o O ©o

E e -

2(B)(i) Directorates, Supporting Units, and Working Groups

i. Overview

#1d., Organization, available at:
http://www.jo.se/Page.aspx?Menuld=12&0bjectClass=DynamX_Documents&lLanguage=en
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To facilitate the efficient d elegation of work and to concentrate skills and

expertise in particular areas,t he HCHR bylaws should establish directorates,

O00PDPI OOET ¢ O1 EOOh AT ATI1 O x1 OErkdndatedpijéctde&sO AAOAA
and identified priorities . The BoC should also cosider the potential need for ad hoc

committees. The identification and development of directorates should take into account

the tasks assigned the Secretariat. For exampl®&HRIs that delegate more tasks to the

Secretariat such as complaints processingnd reporting, have greater flexibility in

establishing thematic directorates to focus on specific human rights issued EEA x1 1 AT 6 O
rights or the rights of the disabled.

Alternatively, functionally divided directorates may mean more investment in taskssuch
as education and reporting on legislation, but less publicity and advocacy for particular
human rights issues. Similarly, the BoC should consider the relationship between
directorates at Regionaland Governorateoffices.

Regardless of the structure chosen, the bylaws should specify the name, duties

and powers of each directorate (including budgetary withdrawals), as well as
composition, leadership roles, selection procedures and term limits. Bylaws may
delegate the development of internal directora te bylaws to each directorate, but
should set a deadline. Bylaws should also address the possibility of creatingd hoc
committees or working groups, as well as defining the role, authorities, and functions of
supporting units or departments. Finally, bylaws should define procedures for inter
Commission coordination.

ii. Law 53 Parameters

Law 53 does nofprescribe the structural framework of the HCHR, nor identify any
particular directorates, sub-commissions, or other departments within the HCHR.
However, Article 11(1) requires the BoC to define the divisions, functions and
organizational structure of the HCHR through bylaws. This provides the BoC the
flexibility to organize the internal structures of the HCHR as necessary to achieve its goals
and focus on identified human rights priorities.

4EA OAOADI DBOAET T-41 AT EOCOARA OAEAO O1 DAOI AT AT
NHRI, but may be understood as larger authoritative bodies, such as directorates, which

are already commonly found within Iraqgi organizations. Other common NHRI organs

include supporting units or departments, ad hoccommittees established by necessity or

as temporary entities, and working groups that focus on particular issues within

directorates, supporting units, or committees or across these bodies as necessary. The

form and function of these directorates, units, and committees vary greatly across NHRISs.

The directorates may bedivided thematically, functionally or even geographically
depending on the priorities of the NHRI and the relationship established between the
directorates and regional and governorateoffices. The units (or departments) may be
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attached as subparts of the directorates and serve specific functions, or may be organized
to serve administrative and manageial purposes. Most Commissions may also establish
specialized orad-hoc working groups as necessa’¥ to tackle particular issues or
challenges as they arise.

The structural framework of any NHRI should reflect the particular human rights issues,

resources, and context of the country in which it operates In Iraq, the form and

function of directorates and other departments within the HCHR should consider

the particular human rights challenges the country faces, the best potential

mechanisms to address those issues, the resources of the HCHR, and the role that

OOAEAET T AAOO AT A 1T OEAO 1T OCATEUAOQOEITO I AU bBI AU

iii. Comparative Models

Each directorate may be charged with writing its own work -plan and periodically

evaluating its progress®® In Morocco , eachdirectorate writes its own operating

procedures®® Directorates also often prepare their own annual report as well as

contibute®1T OEA 01 AT AOU ! OGAI AT U0 Al T OAI OADPiI 008

In Algeria , eachdirectorate may establish working groupsas necessary and may call on
any expert to provide information, but when funds are required, must get the prior
approval of the Secretariat® In Greece, the directorates may deliberate and develop
decisions and opinions, but any decision must go to theBoard of Commissionersfor
approvga}ll. TheBoard of Commissionerscan decide whether to make such decisions public
or not.

Below aresome examples ofsub-commission structuresthat include directorates, units,
working groups, ad hocgroups, and other organsas suited to the particular NHRIs
studied. The form of these structures depends on the powers and priorities of the NHRI,

¥ See e.gMorocco Regulations supranote 41, O 8 L& Gonsegil Peut constituer des commissions

spécialisées chargées d'étudier des questions sgéques et de formuler des recommandations

AT £ Oii T ATO AO@ AEODPI OEOETT O AA 1 EAOGEAIT A Yinh AITETIT A
9 Algeria Regulations supranote 26,a0 08 & ChaguelsBusc8mnassion permanente est chargée

d'élaborer son programme de travail, de veiller a son exécution et d'en évaluer périodiqguement la mise en

I AOGOGOA8 ' AAO AEmAOh AT T A T AO AT bpi AAA AOOAT O AA COI OF
*Morocco Regulations supranote 41, at. 29.
92 Algeria Regulations supranote 26,A O O Chdquejsddscommission permanente élabore son rapport

AT 1T 6A1 AO AT 1 OOEAGA U 1 Ei1AAT OAGEIT AO OADPDPI OO AT 1T OAI
P1d., atadO8  dEN pudes chaguedsouscommission permanente peutfaire appel & toute personneou

expert susceptible de L 'éclairer sur une question donnée. Dans ce cadre et au cas ou cette consultation

comporte une incidence financiére, la sous commission permanente devra solliciter I'accord préalable du

bureau de la Commission. Chaque sousommission permanente élabore son rapport annuel et contribue

O 1 Ei 1 AAT OAOGEIT AO OAPDPTI OO ATTOAT AA T A #1171 EOOET T 806 Qe
% Regulation of the National Commission of Human Rights * OAAAAQh AO0O8 i 8p | O4EA AAAE

departments shall be presented to the plenarywhich shall make the final decision. The Plenary shall

AAAEAA OEA DPOAT EAAOQEIT 1T &£ AT U AAAEGKkEdeRdguldfiols EO AAAI O EC(
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as well as the structures developed in the administrativedivision, the number of
commissioners in the Board of Commissioners and the organization and functioning of
regional and governorateoffices.

In Morocco , for example,the human rights commission is divided into permanent

working groups, ad hoc committees, and administrative departments. It is also required,

under its regulations, to maintain an inter-working group coordination committee

composed of the plenary Chairperson, the Executive Secretary, and the Chairpersons of

eachgroup® - 1 OT AAT 80 71 OEET C ' OI 6O ET Al OAA4
1 External Relations

1 Protection of Human Rights
1 Studies of Legslation and Public Policies
T Human Rights and the Evolution of Society; and
7 Promotion of Human Rights.*®
)T AAAEOEITT O OEAOA ¢ Oidévedpédadhbctdmbifidessod® . (2) E

Gender and Migration, which were established in accordancewith its official rules.®’
4 O1 E ONHRIGsGimilarly empowered to establishad hog or specialized committees, to
tackle particular human rights topics as necessary®

In addition to the working groups and ad hoccommittees, - T OT A NHR Baintains a

setofd | POAEAT OEOA OAAI ETEOOOAOGEOA AADPAOOI AT 00
| AFCEAT EOOAT 1 AAA1 BoODPOIN COAIOITl AGEA OEROGA AAI E
departments include:

Protection and Assistance for Victims

Collective Rights and Regional Affairs

Human and Financial Resources and Computers

Information and Communications; and

Cooperation and Foreign Affairs®®

=A =4 =4 -4 A

In Greece, sub-commissions or directorates are divided thematically and
functionally. Theyinclude:

¢ Civil and Political Rights;

T Social,Economic Rights;

% Morocco Regulationssupranote 41, art. 31 051 A #i i i EOOET 1T AA Ai 1 OAERRAOET 1T AE
activités des groupes de travail est constituée par le Conseil. Elle est composée, outre le Président et le
3AAOT OAEOA cCcilTi OAlh AAO DPOi OEAAT 0O AO OADPDPI OOAOOO AAO
*®1d, art. 30.
1d. at art. 32.
% Tunisia Regulations supranotA nAah A0OG8 R O , A0 1 Ai AOAOG AG Aii EOI 00
les questions soumises au comité supérieur, étre réunis en commissions ou en groupes de travail,
permanents ou spéciaux, constitués par le président du comité supérieur aprées avlsA 1 8 8 AOOAT Al i A
ciTi OAlT A T OAET AEOA8B8O6 QS8
% National Human Rights Council (Morocco), Administrative Departments, available at:
http://www.ccdh.org.ma/spip.php?article783.
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T Promotion of Human Rights (media, public opinion, education, etc.);

Implementation of Human Rights for Aliens; and

T International Communication and Co-operation (international reporting
obligations, information exchange with International Organiza tions, Non-
Government Organizations etc.)1%

=

Members of the Plenary Assemblyin Greece may freely decide whichdirectorates they
will participate in, but they are limited to two .1®* In some countries, however, all
members may participate in all committeesand working groups.'®?In others, members
may, with the permission of the Chairperson, attendto sub-commissions they are not on
with no right to vote or debate.

In South Africa , the commission consists of five permanent departments (directorates)
that support the work of the Commission, and may establishsubstantive sub-committees
as necessary to address particular human rights issué&® The permanent departments
include:

1 Legal Services,

1 Research and Documentation,

1 Advocacy,

1 Finance and Administration, and

0Greece Regulationssupranote 94, a0 O 8 Inith& ffamevidrk of the work of the Commission the

following departments shall be constituted: a) Civil and Political Rights b) Social, economic and cultural
rights c) Implementation of human rights for aliens d) Promotion of human righ ts (sensitization of the
public opinion, mass media, education and other media) e) International communication and co-
operation (monitoring reports in implementation of conventional obligations of Greece, exchange of
information and communication withinte OT AOET 1 A1 1T OCAT EUAQGEI T h ACAT AEAOh
%4, ata0 O 8 Regufaand alfernate members shall participate in the departments, based on their
preferences, taking into consideration the need to balance the participation in departments. Each
Member may participate in maximum two departments. The quorum shall be met when at least half the
i AT AROO P11 6O TT A AOA POAOAT 6806 Q8
1021y nisia Regulations supranote 44, & O 8 Todt m¢ntre du comité supérieur peut participer & toutes les
commissions etatousles@1 OPAO AA OOAOAEI 86(Qs8
19350uth Africa Act, supranote 59, art5( @ommittees of Commission2 (1) The Commission may establish
one or more committees consisting of one or more members of the Commission designated by the
Commission and one or more other persns, if any, whom the Commission may appoint for that purpose
and for the period determined by it.
(2) The Commission may extend the period of an appointment made by it under subsection (1) or withdraw
such appointment during the period referred to in that subsection.
(3) The Commission shall designate a chairperson for every committee and, if it deems it necessary, a vice
chairperson.
(4) A committee shall, subject to the directions of the Commission, exercise such powers and perform such
duties and functions of the Commission as the Commission may confer on or assign to it and follow such
procedure during such exercising of powers and performance of duties and functions as the Commission
may direct.
(5) On completion of the duties and functions assigned to it in terms of subsection (4), a committee shall
submit a report thereon to the Commission.
(6) The Commission may at any time dissolve any committee ¢
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§ Training and Education.'®

In Algeria, the sub-committees are largely functional . They include:
T Judicial Affairs;

1 Protection;

¢ Education and Communication;

! Mediation; and

¢ External Relations and Coordination.

Regarding the internal structure of sub-commissions or directorates,Algeria requires the
Chairperson of the Commission, based on theexpressed interess and experiences of the
NHRI commissioners, to submit the division of members to sub-commissions to the
Board of Commissionersfor approval.'®® Eachsub-commission is composed ofa
Chairperson, a Secretary, and Members->The Chairperson appoints Chairpersons and

Secretaries of the subcommissions to two-year renewable terms™®’

In comparison, Tunisia has a purely functional division of internal bodies, with only two
permanent sub-commissions? one on Complaints and one on Reportg with very strictly
and specifically defined duties®®

In Afghanistan, the NHRI is divided into Programmatic Units and Support Units.
Programmatic Units include:
1 Human Rights Education
Women's Rights
Child Rights
Rights of Persons with Disabilities

1
1
1
9 Transitional Justice

104

SeeSouth African Human Rights CommissiorSection 14 Manualsupra note 81,organogram, page2.
105

Algeria Regulations supranote 26,a0 083 6% | & AAOA AAO O0GO@ AGPOEIi i O PAO |
président de la Commission soumet & l'approbation de I'assemblée pléniére la répartition des membres de
la Commission au sein des sougommissions permanentes en fonction de leur profil et/ou de leur
expérience en rapport avec les attributions de chaque soud i | | EOOET 1 86 8
%14, atA OO ChafjuejsdDscommission permanente se compose de sept (7) & onze (11) membres répartis
comme suit ; le président; eOADDT OOADOON 1 AO 1 Al AOAO86(QS
g, atart. ¢ € Lejpi®@sident de la Commission désigne les présidents et les rapporteurs des seus
commissions permanentes pour une durée de deux (2) ans renouvelable, parmi les membres désignés au
titre des institutions publ iques, des organisations nationales, professionnelles et de la société civile. Le
président de la Commission soumet la désignation, pour approbation, aux membres de la sous

AT 11T EOOEIT DAOI AT AT OA AT 1 AAOTi A8s8o6Qs

1% Tynisia Regulations supranote 44, 20 O 8 LagomjniSsion permanente des requétes et des plaintes est

AEAOCiIi A T1 OAT T AT O AGAGAT ETAO 1T A OAAAOAAEI EOi AARO OARNOD:
NOGEI AT1OEAT O AA 1 AOO Oi OAOOGAO8 , A AiT i1 EOORagée PAOI AT /
de preparer le projet du rapport sur les activités du comité supérieur, et le projet du rapport national sur

18671 OAO AAO AOTEOO AA 18(TiT A A0 ARG 1T EAAOCOGTI O A1 AAI AT (

données, leur analyse et la formulaibbn des observations, des recommandations et des propositions a leur
OOEAO8H Q
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1 Monitoring and Investigation

Each Programmatic Unit focuses on a set of strategic objectives identified under a Four

Year Strategic Plan. TheWome 6 O 2ECEOO 51 EOh &£ O AgAi bl Anh
leadership, education, empowerment, advocacy, and monitoring and investigation. Each
Programmatic Unit cooperates with other Programmatic and Supporting Units to

accomplish these goals:®®

Afghanist AT &upporting Units include, among others:
T Administration and Finance (including Human Resources, Finance,Technology,
Security, Logistics, Liaison, and Transportation)
Special Investigation Team
Research
Media and Publications
Resource Center
Translation

=A =4 =4 -4 =

In Egypt, the NHRI is divided into permanent thematic committees and administrative
departments. Thematic committees include:

International Relations;

Social and Economic Rights;

Cultural Rights;

Civil and Political Rights;

Legislative Affairs; and

Complaints.**°

=A =4 =4 -4 -4 -4

These permanent committees operate directly under the NHRI Council. In addition to
these committees, the Council may also develomd hoccommittees and units as
necessary. Current units focus on: national planning, NGOs, Universal Periad Review,
$1 AOi AT GAOGEiITh A OOEETE OATERGS! AEOEUAT OEEDN
The Secretariat in the Egyptian NHRI, under the Secretary General, maintains a followp
unit and a project unit, as well as specific administrative departments including:
T Resarch
1 Financial and Administrative Affairs;
T Press and Public Relations: and
1 Executive Secretariat:*

N |

A

“r ECEAT EOOAT )T AAPAT AAT O (Oi Al 2EGCE®Ddlabiéti | EOOEI T h 711 A

http://www.aihrc.org. af/2010_eng/Eng_pages/Units/wr.aspxlast visited September 9, 2011.

"O9Egyptian National Council for Human Rights, Secretariat (organogram)available at:
http://www.nchregypt.org/en/index.php?option=com_ content&view=category&layout=blog&id=6&Itemid=
8.

g

112|d'
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Additionally, the Egyptian NHRI utilizes ad hocsupport units and other bodies when the
need arises. In order to support the Egyptian elections in 2011, fexample, the Egyptian
National Council for Human Rights  established the Election Support Unit, which
performs a monitoring and reporting role for the Egyptian public. The Election Support
Unit publishes reports on the Commission website regarding electimm propaganda and
investigated human rights violations committed by candidates or their supporters prior to
the election, and issued a final report on the elections of November/ December 20113

¥Egyptian National Council for Human Rights, Press Release No. 2, Election Support Uniaccesse®8
Dec. 2011available at:http://www.nchregypt.org/en/ .
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Figure |
Egypt: National C ouncil for Human Rights Organogram
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Source Egypt National Council for Human Rights,
http://www.nchregypt.org/en/index.php?option=com_content&iew=category&layout=blog&id=6&Itemid=8

Alternatively, in England and Palestine, NHRI structure is largely organized
geographically. In England , the NHRI is required to set up Scotland and Wales

committees that advise on the exercise of theCommissiond O £01 AOET 1 6 AO OEAU
regions. TheCommission is required to consult the committees before exercising any
£O01 AGET T OEAO OEO I1'EAI U6 O AEEAAO OEA OACEI]

"%The Equality Act of 2006 England), Schedule 1 Part & 11, 19, 20, 27, and J8ereinafter England Aci.
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In Palestine , the geographical division between the West Bank and Gaza requires the
maintenance of two parallel programs managed under a Board of Commissioners. The
NHRI has five permanent units, three of which are centralized, and two of which operate
in parallel in both the West Bank and Gaza. The centralized units include Directoratesof
Finance and Administration, Media and Public Relations, and Monitoring of National
Legislation and Policy. Within the West Bank and Gaza programs, the NHRI maintains
parallel Monitoring and Investigations Units and Public Awareness and Training Units,as
well as smaller regional offices.

Figure Il
Palestine: Independent Commission for Human Rights Organogram

ICHR Organizational Structure
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Source Palestinian Independent Commission for Human Rightittp://home.i chr.ps/en/2/2/254/Structure-
Structure.htm,

The division of tasks and directorates at the central and regional levels is an important
consideration for the Iragi HCHR Board of Commissioners. The BoC may wish to
evaluate which programs and administrativ. e functions should remain centralized
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in Baghdad, and which would be more effective in parallel programs at the
regional or local level.

2(B)(ii) Regional and GovernorateOffices
i. Overview

The establishmert of governorate and regional offices is crucial to ensuringhe
protection of ethnic and religious diversity within Iraq, and is required under Law 53 of
2008. The bylaws established by the BoC should clarify the manner in which

regional and governorate offices are established, and ensure adequate resources
(including financial support, training, and assistance), accessibility for citizens,
standardized operating protocols, and strong oversight mechanisms.

The importance of governorate and regional offces cannot be overstated.Such offices

will increase access to the HCHR for all components:*improve the efficacy of its human

rights monitoring activities, and afford targeted human rights development programs

OAEI AAGEOGA 1 £ ) OAuscOhistOric Brid GefnoglaphicOBd3 Al h 1 ET C

In establishing regional and governorate offices, the BoC must consider the scope of
authority and jurisdiction such offices will have in performing the functions of the HCHR
at those levels Specifically, the BoCshould consider whether the work of the regional
and governorateoffices will parallel that of the head office? meaning that regional and
governorate offices could:

1 Receive complaints;
Investigate and follow-up on complaints or perform suo motoinvestigations;
Monitor, inspect and document human rights issues;
Maintain specialized units for vulnerable peoples as necessary within the region;
Visit detention centers;
Coordinate with local governmental and civil institutions, and
Other tasks as necessary.

=A =4 =4 -4 -4 -4

Under such a model, regularized communication procedures must provide for adequate
oversight and accountability by the head office and the Inspector General. The
Palestinian Independent Commission for Human Rights is a useful model for such a
decentralized approach.

Alternatively, the regional and governorateoffices could serve as branches of the
headquarters office in Baghdad, receiving complaints and performing monitoring and

"nternational Council on Human Rights Policy, Office of the United Nations Hi gh Commissioner for
Human Rights, Assessing the Effectiveness of National Human Rights Institution005), p. 16available at
http://www.ohchr.org/Documents/Publications/NHRIen.pdf .

54



http://www.ohchr.org/Documents/Publications/NHRIen.pdf

INSTITUTE FORINTERNATIONAL LAW AND HUMAN RIGHTS I r a g & €omihisgion for Human Rights:

Bylaws, Regulations and Legal Framework

inspection duties, but then referring matters to the headquartersfor decision-making and
follow-up by the directorates.

Given the complex nature of the human rights situation within Iraqg, and the
distribution of vulnerable populations and human rights issues throughout the
country, decentralized regional and governorate offices w ith standard operating
procedures and documented mechanisms for _oversight and accountability may be
advisable. Operating procedures should include criteria detailing when matters
should be referred to the head office for decision =~ -making and when the regi onal
and governorate office s have the authority to act and subsequently report to
headquarters on decisions taken.

Criteria for referral to the head office may include @mplaints or revelations that:
1 Raise issues of national concern,
1 Are politically sensitive,
T That link significantly to a topic of primary concern to the BoC, or
T Which present potential conflicts of interest at the regional or governorate level.

ii. Law 53 Parameters

Law 53 mandates the establishment of offices in the regions andayernorates**®and the
appointment of experienced and competent executive directors to the regionaland
governorate offices.** The heads of the regional offices should coordinate directly and
systematically with the Directorate of Regional and Governorate Sesicesand with the
Inspector General as necessary. Regular reporting to the Board of Commissioners and the
Secretary General should be established.

The Board of Commissioners may wish to determine circumstances wherein
complaints or issues raised at the r egional and governorate level should be

referred to headquarters in whole or in part, and when the regional or

governorate office should retain jurisdiction and authority. The Inspector General
may play a key role in making this determination and should mnsider issues such as
conflicts of interest and capacity, among other considerations, as determined by the
Board of Commissioners.

iii. Comparative Models

There is great variance on the breadth of competency delegated to regionand
governorate offices, as well as appointment procedures and management.

"ragi Law No. 53(2008), at. 2 (2q The®HCHR must open offices and branches in the regions and

Ci 6OAOT T OAOGAOC 110 1 OCATEUAA EI A OACEIT806Q8
Md., atart. 12 6 Appdint experienced and competent executive directors to theHCHR offices in the

regonsa®d CT OAOT T OAOAOh AT A AAAADPO OEAEO OAOECGT AOGEITO
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In Ghana, the regional offices receive complaintsand conduct investigations. In this
capacity, theyact as smaller versions of the head officeparalleling the organization and
work of headquarters.**®In Morocco the regional offices areorganized under the
Secretariat rather than the Chairperson and are tasked mainly with education and
outreach functions rather than complaints intake, investigation, or monitoring and
reporting.**® In England , the regional offices serve advisory roles foCommission
functions affecting the regions.*?°

In Palestineh OEA . (2)60 OACEITTAI 1T £#Z£EAAO AOA OEA
Commission. Regional offices perform four core functions including:

1 Complaint handling;

1 Visiting places of detention, including prisons, detention centers and social welfare

institutions;
1 Raising public awareness; and
7 Training.'*

Though the Palestine human rights commission is divided into two programs (West Bank
and Gaza), each program hags own regional offices. Each regional office has a regional
manager, field researchers, and administrative staff. Protocols (i.e. regulations) followed
in all regional offices address issues of jurisdiction and provide criteria for issues that
need to be forwarded to headquarters for decisionmaking, such as complaints that
address sensitive political issues, have national and international implications, which
requig;:-zsystematic attention, or that involve potential conflicts of interest at the local

level.

Due to the geographical diversity of Iraq, and the diverse human rights issues affecting
each part of the country, the regional and governorate offices could be designed to allow
the flexibility and authority to service the regions in a specialized ard targeted capacity,
with only certain issues (meeting a predetermined threshold) requiring direct

18The Commission on Human Rights and Administrative Justice Act of 19@hana), Part Il, 10.111.1GOE A O A
shall be established in each Region and District of Gana Regional and District branches respectively of
the Commission. (2): There shall be appointed by the Commission an officer who shall be the head of a
Regional or District branch of the Commission. (3) the Commission may create such other lower
structurAO AO x1 O1 A /EAAE DEB O&éibek Dr@tiohs BfAeQidnd Brid Wigridto
representative of Commission including: (a) receive complaints; (b) make orthe-spot investigation as
may be necessary; and (c) discharge any other duties relatinto the functions of the Commission that may

AR AOOECT AA O EEiI AU OE/MhandAcli EOOET T A0O86Qq yEAOAET A&EOAC

"Morocco Regulationssupral i OA 1 Y Regidn@l &icesfhire yner the supervision of the Permanent

Secretariat. They are chargedprin€E DPA1 1 U xEOE AAOAAOEIT AT A AAOEOI OU Ol 1

120England Act supranote 114, Schedule 1 Parg211, 19, 20, 27, and 28.
?IChris Sidoti, Hassan Jabreen & Rania Jabdtyaluation of the Palestine Independent Commission for
Human Rights, 18 (Sept. 2, 2010xvailable at http://www.ichr.ps/pdfs/isul123.pdf .

s AOAT T DI AT O i £ OOAE AOEOAOEA 1 001 ETAA ET 4EA 0AI AOOEI

Strategic Document 20082010(April 2008), availableat: http://www.ichr.ps/pdfs/StrategicPlan2008 -
2010%20EngFinal.pdf
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intervention by headquarters. Regular and effective communication mechanisms are
necessary in such a system.
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Appendix | :
Potential HCHR Organogram

BoC:
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(o
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The abovePotential Organogram for the Iragi High Commission for Human Rights was
developed basedon) ) , ( 26 O A OO AWth rghtsheedsmf I@dihough
conversations with Iraqi NGOs, Members of Parliament, Ministers, Judges, Lawyers, civil
society leaders, and international actors, References also includée following sources:

)l
)l
T

T

United Nations Office of the High Commission for Human Rights (OHCHR)
National Human Rights Institutions Organ ogram

Egyptian National Council for Human Rights Organogram

Afghanistan Independent Human Rights Commission Programmatic and
Supporting Units Structure

Palestinian Independent Commissian for Human Rights Organogram

The goals of thePotential Organogram for the Iragi High Commission for Human Rights
include:

l

l

T

Operational accountability within the Commission to the Board of Commissioners,

the Chairperson, the Secretary General, the Inspector General, and the public
$AGATTPI AT O T £ #1 1 1 Edodne subjdcOnatler eApkris inEh&E A O
particular area and coordinate, as necessary, with external bodies and groups

A balancing of authority and jurisdiction between the Board of Commissioners, the
Chairperson, the Secretary General, and the Inspector Gemal to ensure

accountability, communication, and transparency
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SECTION 3: THE WORK OF THE HCHR

3.10verview

1 The HCHR should aggressively work to collect, design, and distributenformation
to promote respect for human rights in Iraq and advance the work of the HCHR.
This can be achieved through media outreach and partnerships with civil society
organizations, the United Nations, the government, and others.

T To fulfill its duty to review national legislation for compliance with national and
ET OAOT ACET T Al EOI AT OECEOO OOAT AAOAOh AT A
compliance with international human rights instruments, the HCHR should
develop Memoranda of Understanding with the Parliament, Shura Council,
Council of Ministers, and other stakeholders.

T 417 EAAEI EOAOA OEA (#(260 1 AT AAOGA Oi OAAAEO
suo motoinvestigations, and visit and monitor detention centers, the Commission
should develop Memaranda of Understanding with key Ministries, as well as with
the Judiciary, to allow for ease of inspection, investigation, and reporting.

1 The development and dissemination of annual and special reports on the results of
monitoring and investigative functi ons should be regulated by internal protocols
delineating decision-making authority, timelines, and publication outlets.

1 The HCHR should considerconciliation and mediation work as a complement or
alternative to judicial intervention in cases of human rights violations.

The Paris Principles state that NHRIs shall have the responsibility to promote awareness
and educate the public about human rights;***advise government bodies on human rights
issues?® monitor the human rights situation in the country in whi ch they are based®
and investigate and hear allegations of human rights violations->°This list, while

incomplete, comprises the core work of an NHRI. The means and methods the HCHR

12The Paris Principlessupral i OA Yh . (2) 0 OEAI 1 OAOOEOO EIT OEA A& Of Oi
of, and research into, human rights and to take part in their execution in schools, universities and

DOl ZAGOGEI T Al AEOAI AGo AT A OpOAI EAEUA EOI AT OECEOO AT A
particular racial discrimination, by increasing public awareness, especially through information and

AAOAAOGEITT AT A AU 1T AEET C OOA T &£ Al DPOAOO 1 OCA1T 0806(Qs8

1. . (2) 0 OEAI T OOCOAIEO O OEA i OAOI I Al Oh 0AOI EAI AT O A
basis either at the request of the authorities concerné or through the exercise of its power to hear a matter

without higher referral, opinions, recommendations, proposals and reports on any matters concerning the
DOl i1 OETT AT A POI OAAOGEIT 1T &£ EOI AT OECEOO86(QS8

2|4, (NHRIs shallD OADAOA OOADIT O Githatidniwith@egakd td haindaR iightdih general, and

iT 11T O0A OPAAEELZEA 1 AOOAOO886(QS8

15 . (2)0 OEAI T OEAAO8xEOET 00 wiglafidhAfbumadrighisvbidhit8 y AT Ue OE O
AAAEAAO OI OAEA Ob8s8do(Qs
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develops to fulfill its mandate to protect and promote human rights under Law 53
should be informed by both the specific human rights situation of Iraq, and the
successes and failure of other human rights commissions around the world.

The legal framework of rights protection in Iraq is strong, but enforcement mechanisms

often lack resources or political will, and the culture of respect for human rights must be

OOOAT COEAT AAs8 AEA (#(260 x| Gpfongeéd appiolds that OACA OA
includes robust promotional, advisory, and monitoring functions.

3.2 Key Recommadations

(A) Promotional Functions

1 The HCHR should consider establishing Memoranda of Understanding with
civil society organizations, relevant government bodies, the United Nations,
and other stakeholders to facilitate the collection, design, and
dissemination of information aimed at promoting a culture of human rights
throughout Iraqg.

1 The HCHR may also consider establishing regularized coordination
mechanisms such as regularly scheduled meetings and public forunts
with other institutions and stakeholders to in itiate public outreach,
facilitate conferences, organize symposiums, provide training sessions and
education materials, and initiate media campaigns to promote public
awareness of rights and the work of the Commission.

1 The use of national and minority languages, geographic and physical
accessibility, literacy, and other considerations should guide the
development of these coordination and outreach mechanisms.

1 The HCHR may also consider developing regulations for official media
commentary and media relations, including identifying authorities to speak
on behalf of the Commission, issue approved press statements, and initiate
coordinated promotional campaigns.

1 A robust and easy to use website should also be developed to facilitate the
sharing and collecting of information about human rights in Iraq, publish
HCHR reports, facilitate public comments and questions, and provide links
to relevant human rights materials, service providers, and other
information.

(B) Advisory Functions
1 In fulfilling its duty to review national legislation for compliance with
T AGETT AT AT A ET OAOT AGETI T AT EOI AT OECEOO
ratification and compliance with international human rights instruments,
the HCHR may consider developing Memoranda of Understanding with the
3PDAAEAOS6O / AEAEAA ET OEA #1 O1AEI 1 & 2APO
the Shura Council, and other stakeholders.
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1 The BoC may wish establish a Directorate of Legal Affairs and Legislative
Development that coordinates with other internal HCHR insti tutions as
well as outside organizations and stakeholders.

1 The work of the Directorate of Legal Affairs and Legislative Development,
and the development and dissemination of advisory reports and
recommendations should be organized through regulations.

(C) Protection: Monitoring, Investigating and Reporting Functions

T 417 MEAAEI EOAOA OEA (#(260 |1 AT AAOGA O OAA
initiate investigations, and visit and monitor detention centers, the
Commission should develop Memoranda of Understanding wih the
Ministries of Justice, Interior, and Labor and Social Affairs, as well as all
relevant branches of the Judiciary, to allow for ease of inspection,
investigation, and reporting.

1 The HCHR may consider establishing a working unit or directorate
dedicated to monitoring, investigating, and reporting on the human rights
conditions in detention centers.

1 The HCHR may wish to establish working units dedicated to different
aspects of complaints handling and investigations falling under the
Directorate of Complaints and Investigations.

1 The Directorate of Legal Affairs and Legislative Development should work
closely, according to developed regulations, with the units and/or
directorates dedicated to complaints handling and detention centers to
facilitate intervention in court cases where necessary.

1 To facilitate the investigative work of the Commission under Law 53, the
HCHR should develop regulations guidingsuo motu investigations.

1 The development and dissemination of annual and special reports on the
results of monitoring and investigative functions should be regulated by
internal protocols delineating decision-making authority, timelines, and
publication.

(D) Quasi-Judicial Functions: Conciliation and Mediation

1 Though Law 53 is silent as to the conciliation and meiation functions of
OEA (#(2h OEA #7111 EOOEIT 180 I AT AAOGA O b
rights and to receive and investigate complaints implies that conciliation
and mediation work could serve as a complement or alternative to judicial
intervention where necessary. Such work would enable the peaceful
resolution of human rights complaints not rising to the level of intervention
by the Courts, and complement and support the judicial process where
circumstances necessitate.

1 Should the Commission decide to engge in Alternative Dispute Resolution
(Conciliation and Mediation), the processes, including scope of authority,
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threshold criteria, staff training, confidentiality protocols, record -keeping,
and other issues should be addressed through regulations.

3(A) Promotional Functions: Raising Awareness and Teaching
i. Overview

AEA (#(280 POITITTOEITTAT 1 AT AAOA OAOOAOG OxI
development of a preventive strategy uniquely afforded to and required of NHRIs under

the Paris Principles.'?” Second, it ensures visibility for the HCHR as an effective resource
available to the public and to the most vulnerable Iraqis. To this end,regulations for

human rights promotion and education activities should target both victims and

perpetrat ors of human rights abuses. *?®In addition, special efforts should be made to
reach out to the most vulnerable members of society given that they are the most difficult
to reach through traditional education campaigns.**® Such efforts should include a variety
of media networks and consider the geographic, cultural, religious, and economic

diversity of Iraq.

The HCHRs should also focus on developing a culture of human rights in those
professional groups that have a significant ability to affect human rights pactice in the
country.™ In order to do this, the HCHR should consider engaging in and supporting
human rights training efforts for judges, lawyers, security forces-*social workers, the
media, teachers, and community leaders*?among others. Collaboration with the
Ministry of Human Rights and other bodies may be useful.

Ideally, public reports, bulletins, brochures, and other informative materials
should be made available in national and minority languages, and interpreters
should be made available for public events. **3 Special guidelines to promote

accessibility for people living with physical disabilities may also prove useful 134

“d.partj ¢q § 041 DOAI E A éffdrts 6 Eoimbat all forEaCaE disGimihation, in particular
racial discrimination, by increasing public awareness, especially through information and education and by
i AEET ¢ OOA T &£ Al POAOGO8BO6QS8

128Commonwealth Secretariat,National Human Rights Institutions Best Practice(2001), p. 23available at
http://www.asiapacificforum.net/members/international -standards/downloads/best-practice-for-

nhris/nhri_best_practice.pdf, [hereinafter Commonwealth Secretariat, NHRI Best Practide
129
Id.

130

Centre for Human Rights UN HANDBOOK, supranote 20, at para. 164.

¥Icommonwealth Secretariat, NHRI Best Practicesupranote 128, at 23.

¥2Centre for Human Rights UN HANDBOOK, supranote 2, at para. 164.

*¥|nternational Coordinating Committee of National Institutions for the Promotion and Protection of

Human Rights, Report and Recommendations of the Session of the SDbmmittee on Accreditaton, § 6.4.1,

i! O PAOO 1T £ OEAEO POl I T OETTAI EOTAGETThHh .(2)0 10660
AOAET AAT A ET OAOAOAT 1 AT COACAO Awdiake@ EZA | AEAO EI
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Although plans to target specific geographic areas may more appropriately fall within the
purview of a strategic plan thanin regulations or bylaws, the BoC may wish to encourage
efforts to secure diverse audiences for outreach programming by requiring evaluation of
outreach tools that inter alia track participants by region or other categories. Other kinds
of evaluations of impact of promotional efforts may also need to be pursued.

Secondly, the BoC may wish to consider adopting regulations for media commentary and
media relations, particularly with regard to maintaining independence and legitimacy.
The BoC should consider eferring to the model provided by Northern Ireland

Regulations encouraging Memoranda of Understanding with civil society groups about
cooperation in media efforts also could prove to be useful.

3(A)(i) Raising Awareness through Public Outreach
i. Overview

4EA Ei DI OOATAA T &£ OEA (#(2680 DPOAITEA 1T OOOAAAE
examined in this report, some form of public outreach aimed at raising awaeness about

human rights constitutes a central pillar of its functional mandate.**In practice, however,

the form of outreach programming pursued by NHRIs varies depending upon the

cultural and historical context of the country served, the strategic priorit ies of the

NHRI, literacy rates among targeted constituencies, and the degree of constituent

mobility.  The HCHR should consider the broad networks of civil society organizations

that already exist within Irag, and develop and organizational infrastructure and

procedures which take advantage of existing systems, support the development of new

and more robust systems, and encourage an ongoing and open dialogue with the public.

http://www.nhri.net/2010/SCA%20REPORT%20%20FINAL%20(with%20annexes).dog[hereinafter ICC

Report on NHRI Accreditatior].

133566, e.g., Australian Human Rights Commission Guidelines on the Application of Premises Stats]

available at

http://www.humanrights.gov.au/disability_rights/standards/Access_to_premises/Premises%20Standards%

20Gu

ideline_Final_2.pdf; See also, Ontario Human Rights Commission Policy and Guidelines on Disability and the

Duty to Accommodate, avaibble at: http://www.ohrc.on.ca/en/resources/Policies/PolicyDisAccom2/pdf.

1% See, e.gl.aw No. 94 of 2003 Promulgating The National Council for Human Right&gypt), art. 3. (Stating

OEAO OEA #7111 EOCOEIT 1000 Oy AeEOO Aicitirddodbumah tights OAEOA DPOAT |
OEOI OGCE AOOEOOAT AA 1T &£ ET OOEOOOEITO AT A 1T OGCAT O OAI AGAA
[hereinafter: Egypt Law]; Tanzania Act, supranote 65, Part I, 6-(1) (Stating that the Commission must

OPOI I 1T OA x EnfnEtielprotécliol and the preservation of human rights and of duties to the

O1l AEAOU ET AAAT OAAT AA xEOE OEA #i11 OOEOOOEIT AT A OEA 1A:
rights, administrative justice and good governance issues and to educateth D OAT EA AAT OO0 OOAE EC
[hereinafter Tanzania Acf]; GhanaAct, supranote 118Part Il, 7-(g) (Stating that the Commission must

@ducate the public as to human rights and freedoms by such means as the Commissioner may decide,

including publications, | A AOOOAOh AT A OUI bi OEA86 Q8
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ii. Law 53 Parameters

I AAT OAET ¢ O1 1 OOEAI A ¢} Y GsufefBe prdkestioriahch OE A
DO i 1T OEIT T &£ OAOPAADO Xiadicle(d®)relireszhe BEHR® E 1
cooperate and coordinate with civil society organizations working in the human rights
field, as well as international independent and norrgovernmental institutions to achieve
HCHR obijectives.

Article 4(6)(b) gives the Commission the power to promote a culture of human rights in

Iraq, including the express capacity toorganize conferences, symposiums and artistic and

social eventsito issue humanE CEOO DOAI EAAOCEI 16N AT A O DOAIE
media regarding human rights issues and developments'®’

iii. Comparative Models

In South Africa , the South African Human Rights Commission (SAHRC)provides human
rights education for the general public through an Education and Training Programme
Unit acting under a broad mandate **® Two examples of programs cited for their success
in a 2009 institutional reflection report ***provide insight into their undertakings. First,
OEA G211l "AAEPRACT ®EEBREAI BAEOAA OEA OECEOO .
of peoples at a moment that was timely due to regional events*°Second, the South
African Older Persons Forum helped place the rights of elders as a national agenda
item.**!in its strategic plan for 2010/1% 2012/13, the SAHRC further anticipates facilitating
radio broadcasts, social media and networking forums, and dearning courses to increase
public debate and dialogue on contemporary human right issues and also to increase
public outreach to rural constituencies.**?

Most NHRIs have a broad promotional mandate similar to the one bestowed through Law
53*3albeit with distinctive additions. In Senegal, Presidential Order No. 5691 charges

%|ragi Law No. 53(2008), A 0 0 8 Ehsure the&protelion and promotion of respect for Human Rights in

)y OAN86(Q8

¥d,,atAOO8 \Workof €preddify the human rights culture through the following: a) Inclusion of the

human rights culture in the educational curricula. b) Organizing conferences, symposiums and artistic and

socialeventsE OOOA DPOAI EAAOEI T O AT A POAPAOA 1 AAEA 1 AOCAOEAI O 1T

1¥30uth African Human Rights Commission,Annual Report2010§ 3.4.2.

¥9yvonne ErasmusCritically reflecting on an Institutional Journey: The South African Human Rights

ngmissionzooz-zoogj aiTyagqh yEAOAET AEOAO OwOAOGI OO 31 OOE ' £AOEAAIT
Id. at 3.

141
Id.
250uth African Human Rights Commission, SAHRC Strategic Business Plan 201@A012/13 4.4.2.2.
3See, e.gNepal Act, supral | OA fah AOO vyijaqj EQ j4EA #1171 EOOEIT OEAII

rights education among the various sections of society through various sminars, symposia, conferences
and also build consciousness and awareness about the guarantees bestowed by law for the protection of |
EOI AT O Hngi& udanREms Act, supral T OA aBh AOO8 Yaj 4EA #iii EOOEIT O
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OEA . (2)60 111TEOI OET ¢ O1 EOQO xE @natofdhe afil EI AO DOI
HCHRM( T x AOAOR OEA / OAAO Al Oi 1 AT AAGAG OEAO OEA
documentation center and data bank containing national, regional, and international

145

human rights resources.™ Maintaining a similar documentation center a nd
databank may prove highly useful for the Iraqi HCHR.

In Algeria , Presidential Order No. 02 a AEAOCAO OEA . (2) xEOE OAAC
implementing a communication program to inform the population about the nature and
content of human rights and means andprocedures available to ensure their defense and

D OT | 1 &'EHinklig,  Egypt, the National Council for Human Rights charges its
# 01 OOOAT 2ECEOO #iii1 EOOAA xEOE OyEel OOEOOOET C
EOI AT OECEOYH DPOEIT AEDPI AO86H

3(A)(ii) Raising Awareness through Media Relations

i. Overview

wEAAAOEOA 1 EAEOETI ¢ xEOE OEA [ AAEA xEIiIl EAI P A
Ei pOi OA AA A Ama@riald hnd infermatién &*® Generally, when NHRIs have a

promote research in thefield of human rights; (h) spread human rights literacy among various sections of

society8 6AGtMo. 19 of 1998 of MauritusA 008 nj YQj ¢q j 4EA #1111 EOOEI T OEAIT O
as it may consider to be conducive to the promotion and protecE 1 T | £ EOI AT OECEOO8d6qh ¥ E,
Mauritius Act],; South Africa Act, supral T OA i yh 0AOO )Yh aj YQj AQq j O4EA Al T EO
information programmes to foster public understanding of this Act, Chapter 3 of the Constitution and the

roeAT A AAOEOEOEAO 1T &£# OEA #1111 EOOEI 18608

144Comparelraqi Law No. 53(2008), A O 0 8 Ehsure tfiedprofe€ion and promotion of respect for Human

2ECEOO Hmith AyéRiésdéntielNo. 5691 of 6 July 20643 AT ACAT gqh AO0O08 a ji©, A #All
international humanitaire, de documentation, de promotion des droits de I'homme et du droit international
humanitaire contribue au développement de I'enseignement des droits de 'homme, du droit humanitaire et
AA 1T A AOI OQ,qnéreidaiter Seregabl AVE2DG} O

15Senegal Law 2004upral T OA Y 1 & Celut@ GeBsuivi dujdrbit international humanitaire, de
documentation, de promotion des droits de 'homme et du droit international humanitaire assure la mise
en place et le fonctionnement dun centre de documentation et d'une banque de données regroupant les
instruments juridiques nationaux, régionaux et internationaux en matiere de droits de 'nomme et de droit
humanitaire, les rapports périodiques mis au point par le Sénégal en ces matiéseainsi que les avis,
observations et recommandations formulés par le Comité sénégalais des Droits de I'Homme et par les
organes régionaux et internationaux de surveillance des droits de I'homme et du droits international

“®plgeria Regulatons, supral | OA a0 h AOB8I 4 EOOE] A OROOAT AT OA AA 1 6AADL
I

16(i T T A A0 AA 1T A ATi1OTEAAQGEIT A DI OO Aii PAOAT AAOYd8AA
de communication pour mieux informer l'opinion publique sur la natu re et le contenu des droits de
I E(TiT A AET OE NOA AAO IiTUAT O AO POl Ai AOGOAO bl OOAT O AOO

“"Egypt National Council for Human Rights, Committee Competencies, Cultural Rights Committee, art. 4,

available at:http://www.nchr egypt.org/en/index.php?option=com_content&view=article&id=72:the-
culture-rights-commitee&catid=32:the-cultural -rights-committee&Iltemid=40.
8 Centre for Human Rights UN HANDBOOK, supranote 20, at para. 158.
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partnership with the media, they can better educate the people about their human rights,
the duties owed by the state and to one another, and the tools in place to implement
those rights and duties*° The media can help the HCHR inform the public about its
existence, mission, and activities->*Working with the media can also help the HCHR to
highlight national and international human rights issues.**4in addition, the HCHR can
use the media to disseminae results of its investigations. Indeed, without the public
awareness garnered through partnerships with the media, the HCHR cannot properly
function. >*To this end, many NHRIs must make their annual and special Commission

reports available to the public through the popular press®>®

ii. Law 53 Parameters

Article 4(6) of Law 53 requires the HCHR to spread a culture of human rights through the
publication of documents and materials through the media. Article 4(8) requires that
annual reports submitted to the Council of Representatives also be published through
different media outlets.

iii. Comparative Models

For some NHRIs, specific mediarelated regulations have proven useful, particularly when
there is regular contact between the Commission and pressutlets. Regulations allow the
NHRIs to control the flow of information, establish official media spokespersons, and
manage information and feedback from the press.

For example, inNorthern Ireland , the Code of Governance provides detailed
instructions for managing media relationships. These regulations set out both the correct
line of authority for who may act as a public representative of the Commission, and the
process to follow should the official spokesperson be unavailablé>*Furthermore, the

l49|d.

150|d.

g,

124, at para. 159.

Begyptlaw, supral | OA Yéih AOO8 ¢j Yéq j4EA #ii1EOOEIT OEAI 1 OyE
i AOAOEAT A1 1 AAOTET ¢ OEA A1 O1 AEI h Iddia Himan RightAet, sEppe®d | AEAA O]
note 28, art. 18(6)Oy 4 e EA # 1 | | E OO Gt$ ihquil® tedoit fogetbedviith thelcEmments of the

concerned Government or authority, if any, and the action taken or proposed to be taken by the concerned
"TOAOTTAT O T O AOOET OEOU 11 OEA OAdpal Ad hprandidz,jait O T £ OEA

YR &agh yeadthe Commission shall publish details of the activities carried out by it for the purpose of
public information, provided that if the Commission deems it necessary, it may publish these details at any

time.6 48
**Northern Ireland Human Rights Commission Code of Governangbereinafter Northern Ireland Code of
Governance h @ Yyj Yq j O4EA #EEAZE #1111 EOOEITAO EO OEA 1 EEEAE.

the absence of the Chief Commissioner, her/his designate is authorised to a@s spokesperson for the
Commission within agreed policy positions. All communications by Commissioners on behalf of the
Commission with the media should be agreed with the Chief Commissioner or, in her/his absence, the
Director or the Head of Communicatiol © AT A %A évAilabderai T 8 6 qh
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commisOET 180 3 0AT AET ¢ / OAAOO DOi OEAA COEAAI ET AO
and staff commenting to the media in a private capacity™>® In Egypt and many other
NHRIs, the organizational infrastructure includes a Press and Public Relations Office

3(A)(iii) Programs for Teaching, Training, and Research
i. Overview

Many NHRIs have a mandate to promote human rights through developing,
disseminating, and encouraging educational curricda and specialized training
opportunities to improve knowledge and understanding of human rights both among the
public and within the government. In Iraqg, the Ministry of Human Rights and other
governmental offices may be helpful partners in efforts to camduct human rights
education and training for government employees, members of the security forces,
government staff, and other stakeholders.

2ACOl ACETTO AT A POI AAAOCOAO AAOGATT PAA O1 EAAEI
research and educate the populae on the culture of human rights should incorporate

considerations of potential partners, as well as the type of educational, training, and

research interventions desired.

ii. Law 53 Parameters

Article 4(2) requires the HCHR to conduct studies and reseech, and submit

recommendations and express opinions on issues related to the promotion and

development of human rights. This function will require an assessment of educational
AOOOEAOI A xEOEET ) OANGO OAEI T 1 Oh migiss AGAT D1 An
training and concepts addressed in the training of security sector personnel, public

service staff, and in many other sectors across Iraq.

Additionally, and more specifically, Article 4(6) requires the HCHR to spread the culture
of human rights by including human rights studies in educational curricula. This
obligates the HCHR to develop mechanisms to assess current curricula and needs,
develop appropriate human rights curricula, and engage in training and implementation
as necessary.

http://iwww.nihrc.org/dms/data/NIHRC/attachments/dd/files/41/Code_of Governance_for_Commissioners

_%28February 2011%29.pdf

B A0 6 Yyjéq jOTEAT #iiiEOOEITAOO AOA AOEAA hdyU OEA | AA
should make it clear that they are not commenting on behalf of the Commission and that the public

comment cannot be seen as compromising their ability to carry out their role within the Commission in an

unbiased and apolitical manner. This applies eqally where Commissioners are invited in a personal

AAPAAEOU O DAOOEAEDPAOGA EI A Ai 1T £ZAOAT AAh OAIi ET AOh 1 AAOI
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However, t he BoC may wish to develop regulations that further define the term

OAABOAAOET 1T GuEoHy A Gv dbes dot clarify which levels of educational
ET OOEOOOEI T O AOA ET Al OAAAS ' 1 OAOT AGEOAT Uh EI
sufficiently broad category to include many forms and forums for education and training.

The organizational infrastructure of the HCHR should take these duties into account, and
regulations or procedures that guide the implementation of the duty to educate should
consider potential governmental and non-governmental partners to achieve these goals.

iil. Comparative Models

In Algeria , Presidential Order No. 0171 mandates that the Human Rights Commission

DOT I 1T OA OOAOCAAOAER AAOAAOQET 1AM TATOOAENABAEETAG GOF
&OOOEAOI T OAh OEA #1 1 FcenOnB&dn s §iven thefexpandive Easkiof O O A
OAAOGAT T PET C A CciiT AAl APDPOI AAE O1 ET OACOAOQEI
all levels of education and monitoring its effect; developng training programs for

professions including state law enforcement employees; [and] monitoring the execution

i £ 5TEOAA . AGEI T O 001 COAI™ i &£# (O6i A1l 2ECEOO 40

¢

The Australian NHRI provides human rights education resources for teachers called

QightsED6 x EEAE OAEI O O EAI B OOOAAT 6O AAOGAT TP A
and responsibilities, as well as developing thattitudes, behaviours and skills to apply

OEAI ET A O OHe Austealiah EHERAWI deceive $6.6 million over four years to

support human rights education programs.**°The majority of resources and activities

have been developed for secondary studds (14 years and up), with some resources and

activities suitable for younger students (10 years and up). The resources are free to

download or order and may be photocopied to use individually or as an entire resource,

8 pécret présidentiel No. 071of 25 March 201! | C A O E AlGICommB<od a égalgmént pour

missions: de menert OOA AAOET T AA OAT OEAEI EOAOET T h AGET A& OiI AGET 1
DOIT I TOEIT AAO AQAAkODOIAIAT OGI(ED I 1AA OAAEAOAEAR 1871 AOAAOGET I
18(T T T A AATO O1 00 1 A0 AUAI AO ABOIAEEDD AOIETN T A 1AGgeddh Oy E RAOQA &

Decree2001].

Bd, A0 AOO8 &Gdmnjpisdion pekmadent®d I'éducation aux droits de 'Homme et de la

communication a pour compétences:? d'élaborer une approche globale et complémentaire se rapportant

aux wies et moyens visant l'intégration de I'éducation aux droits de I'Homme a tous les niveaux du systéme

i AOAAOGEA AO AA & Oi AGET 1~ Ae@onkiuer @ @BEOGLHN dd progiarded AT GOOOA
ciblés destinés aux professionnels notamment les ages de I'Etat chargés de l'application des lois? de

suivre I'état d'exécution en Algérie des programmes des Nations Unies et de ses agences spécialisées se

OAPDI OOAT O U 1 Ei AOAAOGETT AO@ AOTEOO AA TE(ITITAR U 1T A A
8 australian Human Rights Commission RightsEd available at

http://www.hreoc.gov.au/education/rightsED.html , [hereinafter Australian Human Rights Commission

websitd.

9 australian Government Attorney-' A1 A épartmént,! OOOOAI EAGO ( Oi AlavaldbeEOO & OAI
at:

http://www.ag.gov.au/Humanrightsandantidiscrimination/Australiashumanrightsframework/Pages/default

.aspx
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thus allowing teacher, parents, and dhers to use the materials on their own initiative.**°

Further innovative educational resources produced by the Australian Commission include

a teaching resource about human rights and responsibilities in Australia for adult

students of English as a Seconddanguage (ESL). This resource, created in partnership

xEOE 0) 060 Ui 6O OEGCEOAho AEIi O O ET AOAAOA AxA
human rights in Australia while developing English language skills'®*

3(B) Advisory Functions: Reviewing and Rec ommending
i. Overview

The importance of the advisory functions of an NHRI cannot be overstated The vast
majority of NHRIs have a mandate to advise the legislative, judicial, and executive
branches of government in the promotion and protection of human rights. *®* NHRIs are
often tasked with commenting on current and draft legislation, recommending on the
ratification and implementation of international human rights instruments, promoting
the creation, repeal, ormodification of national laws and policies, and contributing to
human rights reports for international bodies. '

AEA (#(260 1 AT AAGA O1 AT AT UUA AT A pPOT OEAA AAOD
legislation is of particular significance, because it can lead to the codification of

human rights principles into law, and can raise awareness of lawmakers about

human rights norms .***While the HCHR cannot substitute for a properly functioning

judiciary,"™E O xAl 1 OOEOAA O OAOEAx 1 AchGhmedOET T Al A
POl AR00O86

Many NHRIs, through their other functions, are closely involved in legislation that has an
impact on human rights. As such, NHRIs are able to analyze the effectiveness of existing
laws, identify problems with the laws that have ese DPAA OEA 1 ACEOI AOOOAS O

suggest potential amendments*®’

189 Australian Human Rights Commission websitesupra note 158.

®laustralian Human Rights Commission,) 086 0 Ui 60 OECEOAR AOAEI AAT A AO
EOOPGTTxxx8EOAT A8CI OB8AOTAAOAAGEIT 1T TAOI TET AA@8EOI 18 | 4EA
in particular following the story of Hayat, a Muslim Ethiopian woman, who, after losing her job because rer

manager treats her unfairly, learns about her rights and the services available to her. She also learns that

OEA EAO OEA pPIi xAO O1 Al Oii AOGEEI ¢ O AEAT CA EAO OEOOAOI
izzCentre for Human Rights UN HANDBOOK, supranote 2, at { 182.

164Id.
165

Commonweath Secretariat, NHRI Best Practicesupranote 128, at 24.
Centre for Human Rights UN HANDBOOK, supra note 2,at § 190.

15814, at 7 191.
167|d.
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AEA (#(260 1 AT AAGA OI AT Al UUA AT A pOiT OEAA AAO
implementation of international human rights standards is a crucial part of its mission for

at least two reasors. First, incorporation of human rights standards into domestic law is

the first step towards full implementation of those standards*®®*3 AAT 1 Ah OEA (#( 28«
analysis and recommendations will raise the awareness of legislators and judges regarding
humanrightsT T 01 6 ET CAT AOAT h AT A OEA OOAOAG0O EIT OAO
particular. **°

3(B)(i) Functions Regarding National Legislation
i. Overview

Law 53 requires the HCHR to submit generarecommendations and opinions about the

protection and promotion of human rights in Irag, and references both domestic and

international law standards. However, the language of Article 4(3), regarding

examination of Iraqji law for conformity with the ConsOE OO OET 1T hi1 AAEABRT AR OA &
Therefore, it is unclear, though highly recommended, that the HCHRs authority to

provide evaluations and recommendation be extended to draft laws, repeals, and reforms

under development or consideration.

This reading of Law 53 is supported by Article 4(1), which requires the HCHR to develop
mechanisms to ensure that it protects the rights and freedoms stipulated in international

laws, treaties and conventions ratified by Irag*’® Given this, the HCHR should include

in its advisory functions the responsibility to review both draft and current

legislation for compliance with international human rights standards, and seek to

EAOI T TEUA ) OANGO | ACAl AOAIShkggés®Emodes DEUdeOOAE OO
NHRIs in Algeria , Morocco and Northern Ireland

Advisory functions regarding national legislation could be performed within a Legal

directorate or unit, and should involve the establishment of Memoranda of

Understanding with the Council of Representatives, the Councilof Ministers, the Shura
Council, and other national institutions facilitating collaboration.

ii. Law 53 Parameters

%%1d. at 1 210.

%9 Commonwealth SecretariatNHRI Best Practice supranote 91, at 24.

|ragi Law No. 532008), art. 4(1), requiring the development of mechanisms necessary to achieve the

i AEAAOGEOGAOG OOCEDPOI AOGAA ET 1 OOEAI A ¢h xEEAE OOAOAO ET 1 O
stipulated in the constitution, international laws, treaties and convention® OAOEZAZEAA AU ) OANS86
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I OOEAT A ¢jaq AOPOAOOAO OEA (#( 208 0 patdcOikeOT OU EO
rights and freedoms stipulated in the Constitution, international laws, treaties and
AT OAT GEI T O OROEEZEAA AU ) OANS8S

Articles 4(1)"?and 4(2)'"®outline coordination objectives to implement Article 3, and

COAT O OEA AOOET OEOU O1 OOOAI EO OAATIT T AT AAOET I
Article 4(3) obligates the HCHR to examine and evaluate legislations in force to

determine to what extent they conform to the Constitution and submit recommendations

to the Council of Representatives:’*

iil. Comparative Models

Most NHRIs have the ability, in an advisay capacity, to review legislation currently in
force in their country for compatibility with international human rights standards. "
"Ol AAAO AOOET OEOEAO OI AAOGEOA 11 OEA TAOEIT60
example,in Northern Ireland , in addition to reviewing legislation in force for

compliance with human rights standards, the Commission may also examine legislative

proposals and provide reports on implications of the proposals for human rights, but only

"...if requested by a Minister of OEA ' T OA'GT | AT 068

In Algeria , the power of review afforded to the Commission is even broader. fie Judicial

SubAT i i EOOETT Oi Au AiTiTT AT O 11T ATu AeEil 10 OAcO
enjoyment of individual or collective rights or be incompatibl e with international treaties

d. at art. 3(2).

1214, at art. 1 j Qodrdina® with relevant bodies to develop strategies and action mechanisms in order to

AT OO0OA OEA AAEEAOGAI AT O T &£ (#(2 T AEAAOEOAO DPOiI OEAAA EI
314, at art. A} Gdidugt Sudies and researches; submit recommendations and express opinions on

EOOOAO OAI AGAA O1 OEA poOiiiT OEIT AT A AAGAT T PIi AT O T £ EOI .
d. at art. 4(3).

53ee, e.g., Northern IrelantHiuman Rights Commission Act 20008 8(a) (The Commission stall "keep

under review the adequacy and effectiveness of law and practice in the State relating to the protection of

human rights."), [hereinafter Northern Ireland Human Rights Acf; Kenya Act supranote 38,Part Il, 16(1)(f)

i 4EA #7111 EOOEédfhgenhohddpliahed with AsoBligations under international treaties and

AT T OATOETT O 11 Ingi®HuAkan RQEsQ\EL,Supra otd P8, art. 12 (The Commission shall

OOAOGEAx OEA OAZACOAOAO DPOI OEAAA AUetimdbeldd iAfbrée fodtheA #1 1 OOE
DOl OAAGETT 1 &£ EOI AT OECEOON8OAOEAx OEA AEAAOI OOh ETAI OA
EOI AT OECEOO AT A OAAT I T AT A APDDPOI POEAOA OAI AAEAT 1 AAOGOO.
instumentsonhul AT OECEOO AT A T AEA OAAT I 1 AT AAOGET 1 epathicO OEAEOD
supranote 47,A008 vyij £QqQ j 0O2A0EAx OEA POIT OEOEIT O 11 OAEACOAOAO

prevailing law for the enforcement of human rights and submit necessry recommendations for the

AEEAAOEOA Ei DI Al AT OA OMairitius AcEsupaddeE1 43Dt 40 E(ThE Comissbrgshall
OOAOEAx OEA OAEACOAOAO POI OEAAA AU 10 O1TAAO AT U AT AAOI .
review the factorsi O AE £ZZEAOI OEAO OEAO ET EEAEO OEA AT ETUIATO 1T & |
"®Northern Ireland Human RightsAct, supral T OA Yoai h @ Bj AQ jetamiheattyy | If EOOEI T OF
legislative proposal and report its views on any implications of such proposal for human rights.).
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OAGEEZEAA YAU 11 CAOEA8O

Morocco provides a useful example of these advisory functions in practice. The Morocco
NHRI operationalized its review mandate through the creation of the Committee on the
Study of Legislation and Politics, which may studyinter alia the harmonization of
international treaties under development.*’®

3(B)(ii) Ratification and Implementation of International Standards

i. Overview

, Ax (¢ OANOEOAO OEA (#(2 O1 AT OE i AEA OAATIITA

international human rights treaties and conventions, as well as to submit

recommendations and proposals to committees preparing human rights reports for the

United Nations.'”® These two advisory functions require the HCHR to monitor and report

on compliance with international standards, but Law 53 does not clarify the weight the
(#(280 TPETEITTO xEIl AAOOU xEAT OAAAEOAA AU
for reporting to the United Nations.

The HCHR should consider standardizing the process of advising through

Memoranda of Understanding with government committees, and developing

DOl AAAOGOAO xEAOAAU OEA (#(280 bBOI BiI OA1I O AT A
thr ough various media outlets.

By publishing recommendations, the HCHR could both demonstrate the

fulfillment of its advisory objectives, and provide other stakeholders (such as civil
society and international observers) with well -researched information.  Further,
the publication of HCHR recommendations would help to foster and strengthen a
dialogue between governmental and civil society actors about the human rights situation

O

ET ) OAN AT A OEA 30AO0A8O0 Aii bl EAT AA whicE ET OAO

is a party.

ii. Law 53 Parameters

177Algeria Regulations supranote 26, art. 27.

®Morocco Regulationssupral | OA R Yh AOO8 dy dordér ke Raimbnization®@tkhk OE AT |
national legislative and regulatory texts with duly published international conventions and treaties on

human rights ratified by the Kingdom or of which it is a signatory, and make recommendations relevant

thereto; encourage the ratification and signature by the Kingdom of international agreements and

conventions on human rights, and study draft human rights international conventions and legislative and
regulatory texts submittedfor OEA #1 O1 AE1 6 0 APPOAAEAOQOEI T 86(Q8

|ragi Law No. 53(2008), art. 4(4) & (7).
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I OOEAT A njeq 1T &£ , Ax i ¢ CE€uboitpdpodalsandi | EOOEI T O
recommendations concerning Iraq's accession to international human rights treaties and
AT 1T OAT Brabditienally, Article 47) OANOEOAO OEA #i i1 EOOCEIT Ol

recommendations and proposals to committees entrusted with the preparation of reports
xEEAE OEA OOAOA EO 1 Al ECAA®OI OOAIEO OI OEA 5

iii. Comparative Models

Most NHRIs also have the competency to promae ratification of or accession to treaties

or conventions on human rights.'®? Additionally, NHRIs also contribute to the

development of national human rights reports submitted to the United Nations. For

example, inMorocco , the commission can contribute, AO OEA 1 Aditde AOEOAOR O
preparation of the reports that public authorities are called upon to submit to the United

. AOET 1T 06 OAOET OO0 AcCAT AEAO AT A O OAI AOGAT O ETO
AT 1 Dl EAT AA xEOE OEA +ET CAnts]addprotide,s@hoaeET T AT A
assistance to national delegations participating in international gatherings on human
OECEDO8H6

In Tanzania , the Commission must not only promote ratification of or accession to

treaties or conventions on human rights, butA1 01T [ 600 Oi T T EOQI O AT A AOC
within the United Republic, by the government and other persons, with human rights

standards provided for in treaties or conventions or under customary international law to

which the United Republic has obligation® &%

3(C) Protection Functions: Monitoring, Investigating, and Reporting
i. Overview

The investigation of human rights violations is one of the most important functions with
which a government can entrust its NHRI. The investigative machinery of an NHR |
can serve both as a method of relief for victims of human rights abuses and as a

strong deterrent to behavior that contravenes human rights standards. Moreover, a
government that entrusts its NHRI with such a mission demonstrates its commitment to
human rights and its willingness to take its international and domestic legal obligations
seriously.

%014, at art. 4 (3).

®ld. at art. 4 (7).

1¥2g5ee, e.gTanzania Act, supranote 65, Part Il 6-1(m) (O Gder the auspices of the government, to cooperate

with agencies of the United Nations, the OAU, the Commonwealth and other bilateral, multilateral or

regional and national institutions of other countries which are competent in the areas of protection and

pri 1T OETT T &£ EOI Al OECEOO AT A AAI ET EOOOAOEOA EOOOEAAB8O6 Q:
®3Morocco Regulations, supranote 41, art. 2 of 2001 Dahir. (art. 36 of Regulations).

¥ Tanzania Act, supranote 65, art. 6(m).

74



INSTITUTE FORINTERNATIONAL LAW AND HUMAN RIGHTS I r a g & €omihisgion for Human Rights:
Bylaws, Regulations and Legal Framework

It is important that an NHRI create standard and fair procedures for investigating
complaints in order to protect the rights of all parties involved, as well as procedures for
suo motoinvestigations and regular monitoring activities. These procedures should
reflect the principles of procedural fairness and justice. Procedural fairness, however,
should be balanced with whatever degree of discretion is necessaty protect victims of
human rights abuses.

An NHRI that effectively investigates human rights violations is well positioned to
provide policy advice on human rights issues to other government bodies. The provision
of reports to government bodies is important because it alerts government officials as to
the existence of the problem and provides suggestions for its amelioration.

While many human rights abuses have their origins in legislative insufficiencies and
unjust administrative practices, human rights abuses proliferate in the private sphere.
NHRIs can illuminate these less visible human rights abuses and garner the attention of
other government bodies to the problem.

3(C)(i) Prison Monitoring and Investigation
i. Overview

Visiting, investigating, monitoring, and reporting on the situation of detainees and

detention centers within Iraq is a key function of the HCHR. Comparative examples

demonstrate that the HCHR must have full and total access to prisons, de tention

centers, holding cells, and other places of detention in order to fully perform this

mission.

The Palestinian model AAT T T OOOAOAOG OEA Ei Bl OOAT AA T £ 00D«
Afghanistan model highlights the challenges that NHRIs may face in a vtatile security

situation or where political issues present obstacles to accessing detention centers. Law

i ¢ AT AAT AO OEA (#(2 OF OEOEO AAOAT OEI 1T AA7T OAO
DOEI O AOOEI OEUAOGET T | £ OAE Aeeddndiracifitiosd® This A COAT O
AOOAAT EOGEAO OEA 1 ACAl OECEO O OOOODPOEOGAG OEO
this right must be put in place. Further, Article 6 of Law 53 requires ministries and other

bodies to provide information to and cooperate with the HCHR as it works to fulfill its

mandate.

Given this legal foundation, the HCHR should establish a unit, working group, or
directorate to oversee the monitoring functions of detention centers within Iraqg, in
coordination with the complaints and investigations directorate or unit, to ensure that

% |ragi Law No. 53(2008), art 5(5).
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detainees have access to regular complaints procedures in addition to HCHR officials
during prison visits. Additionally, the HCHR should develop Memoranda of
Understanding with governmental and non-governmental institutions that maintain
detention centers, prisons, or institutions that perform similar functions. Such
memoranda should outline the legal right of the HCHR to visit without notice, and the
legal obligation of the institution to allow access to detainees and facilities.

ii. Law 53 Parameters

Law53CEOAO OEA #1111 EOOETT A1l A@PAT OEOA 1 AT AAOA
rehabilitation centers, detention centers and all other places without the need for the
prior authorizationofthe sAEA APAERO&#E I | EOOCET T 1 0606 AEOOOEAO

those convicted and those detained, document cases of human rights violations and

A s oA~ oA N s

ET £ O OEA OAI AOGAT O AOOET OEFEAO OI OAEA OEA b
iii. Comparative Models

Several NHRIs reviewedshak OEA (# (260 EiI T OOAT O withdi AAOA OI
without permission from the detention facility. **® For example, inIndia , the Commission

EO OAOEAA xEOE OEOEOEI Cch OAT U EAEI 10 ATU 1O0E
Government, where pessons are detained or lodged for purposes of treatment,

reformation or protection to study the living conditions of the inmates and make

OAAT i1 AT AAGE™ O OEAOAI 1468

Similarly, in Afghanistan h OEA . (2) EO Hefehtibnicénfers to@bnitod OE OE O
theEl DI Al AT OAOETIT 1 AxO i1 OEA OOAAOI AT O T A POEC
OEA O3EOOAOEIT 1T &£ $AOCATOEIT #A1 OAOO AT A 0OEOI
OEAO OOAAET EAAIT AT A 11 CEOOEAAI AEAZEEAOI OEAON

%)raq Law, art. 5(5).

187|d.

geee.gKenyaActsupral | OA ¢ Bh AOO8 Yu8Yj AQ j4EA #1 i i EOOEIT OEAI
detention or related facilities with a view to assessing and inspecting the conditions under which the

inmates are held and make appropriate recommendationsE A O A | NoghérglIigland Human Rights

Commission Actsupral | OA Yai h 0AOO 6))h e Oy# | O&1I O OEA POODPI OA
person authorised in writing by the Commission may enter a specified place of detention in Northern

Ireland on one ormorel AAAOCET T O AOOEIT ¢ Tanzénm Ad 8EEnhtd 135 RadtB,IAA 86 QN

Yi EQ j 4EA #1111 EOOGEIT OEAI1l OOEOEO POEOITO AT A Bl AAAO 1.
assessing and inspecting conditions of the personkeld in such places and making recommendations to

OAAOAOO OEA AQEOOET ¢ POl Al ATl O ET ANigefiadlAtidrialAMdmar EOE OEA b
Rights Commission Act 1995 AOO8 08Yj AQ j 4EA #1111 EOOETT OEAion EAOA O
ET T OAAO OI AOAAOOAET OEA AT 1T AEOEIT O OEAOAT £/ AT A 1 AEA
[hereinafter Nigeria Act].

¥ ndia Human Rights Act, supranote 28, § 12(c).
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prevented systematic observations and resulted in a lack of complete and verified
information. **°

The Palestine Independent Commission on Human Rights (ICHR) may prove to be a
useful example because of the detailed procedural guidelines provided for pran
visitation. In Palestine, regional office staff must visit places of detention regularly in
AT OE OAEAAOI AA A Rlacéoibiédide dsited indldepiEsGnd, 8
Preventive Security detention centers, General Intelligence thukhabarat) detention
centers, juvenile justice centers and social welfare institutions.>> Under the program of
scheduled visits, each place of detention under Palestinian control in the Occupied
Palestinian Territory should be visited at least once per month***The unscheduled or

OOOOPOEOAG OEOEO OEI O1 A AA 1T AAA xEAT Al ) #(2

to a request for a visit, or when the officer has reason to believe that a human right may

be being violated or may be at risk of violation in a centre®*

3(C)(ii) Investigation suo motu
i. Overview

The power of investigation suo motu (on its own motion) is a distinctive monitoring
feature of NHRIs, usually unavailable in the traditional court of law context. As such, the
Iragi HCHR may wish to emphasiz this power operationally through developing
guidelines or regulations that promote the efficacy of thesuo motuinvestigation like
those outlined in Uganda.

The BoC may also wish to look to theSouth Africa public enquiry hearings example as a
method for operationalizing the suo motoinvestigation function. The South African

iTAAl T ECEO AA PAOOEAOI AOI U OOCAEDOI mEI O OEA
public outreach, education, and monitoring. P ublic enquiry hearings would increase the
transparency and accountability of the HCHR, provide an additional access point for the
public to both understand the work and vision of the HCHR, and to participate in its

work to promote and protect human rights in Iraq.

ii. Law 53 Parameters

190Afghanistan Independent Human Rights Commission, The Situation of Detention Centers and Prisons in

Afghanistan, (2009), available at:
http://www.aihrc.org.af/media/files/Reports/Thematic%20reports/rep_25 jun_2010.pdf.

¥IChris Sidoti, et al., Evaluation of the Palestine Independent Commission for Human Righ{€010), § 4.3,
available at http://www.ichr.ps/pdfs/isul23.pdf.

192
Id.

193
Id.

194
Id.
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Article 5(2) of Law 53 requires the Commission to [c]onduct initial investigations on

OEI T AGEITO 1T £ EOI AT OE &E6iOprofigdiod, Anbugh domettatEl Oi A O
ambiguous, appears to grant the Commission the power to investigate violationssuo

motu (on its own motion). The Commission thus has the authority to initiate its own
investigations based on information gleaned from virtually any source, in order to fulfill

its mandate.

Note: Though the functions are similar, initial investigation based on grievances filed
before the Commission are considered separately in the Complaints Handling section,
below.

iil. Comparative Models

As a monitoring function, suo motuinvestigations? or those initiated by the Commission

itself? hold promise both as a preventativemeasure and as a mechanism to maintain the

credibility and independence of the Commission. InIndia , the Commission is tasked

with inquiring, suomotoET 0T AT U AT i1 bl AET O T &£ 0fj EqQ A OEIT A
abetment thereof or (ii) negligence in the prevention of such violation by a public

OAOO®T O6 8

Exercising this discretionary power of inquiry is complicated, however, by the many ways
suo motoinvestigations may begin. For example, the NHRI may receive anonymous
complaints, or may observe, through acredible source such as a media report, that a
fundamental right is being violated.

To help Commissioners make this determination, theUgandan Human Rights
Commission has issued specific guidelines outlining the process of Commissiemitiated
investigations as well as the purpose and methodology of focusing on systemic violations
of fundamental rights.*®” According to the Ugandan protocol, the decision for the

#1 11 EOOETI T OF ETEOEAOA Al ET OAOOECAOEIT ET OI
Director in consultation with the Chairperson or Secretary of the Commission or
#1 11T EOOETT AOO806 &OOOEAOI T OAh AAZEI OA ETEOEAOQEI
consider a set of criteria that includes:
a) OTEAQGEAO 10 11060 OEA bDPOAIT EmAnglulpgahk framA@ OE A O1 AC
investigation;

b) Whether or not the complaint adversely affects the public or a particular group;
c) Whether or not Commission resources will be justifiably spent on the
ET OAOCOBEAOEIT 1856

% |ragi Law No. 53(2008), Art. 5(5).

% ndia Human Rights Act, supranote 28, art. 124).

¥7Uganda Human Rights Commission Complaints Handling Procedures Manu2008, at 6568, [hereinafter
Uganda Complaints Handling Manua).

%%|d, at 65.
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In South Africa , somesuo motoinvestigations take the unique form of public enquiry
hearings, where Commissioners issue final recommendations following a public forum on

a pressing human rights issue. These hearings may be a useful model for synthesizing the

(#(260 POITTOETTAI h -jidicial maddates ACthe fofnied NOA OE
Chairperson of the South African Commission notesO4 EA x AU ET xEEAE

public inquiries has been quite valuable as a tool in terms of looking [not only] at
each separate aspect of our mandate, but [also] how we  bring them all together in
one intervention z an educative role, a monitoring role, [and] an accountability

Ol 1'"R8 6

3(C)(iii) Reporting: Annual, Thematic, and Special

i. Overview

As the HCHR is mandated to produce au publish an annual report for the Council of
Representativesthe BoC should consider developing regulations outlining the

timing, procedures, and structure of the annual reports, as well as mechanisms for
public dissemination in a variety of media outlet s. Developing a system of

xA E

OACOI AGETT O TO POTOTATTI O xEIlT AT EAT AR OEA AEE

value of the HCHR to the government and parliament of Irag and its citizens, and enable
the HCHR to implement systematic reporting proceduresto be followed year after year.

Additionally, to enhance the effectiveness of its monitoring function as well as its
mandate to educate and inform the public on human rights issues in Irag,the BoC
should consider developing guidelines for thematic or int ermittent reporting,
including potential topics that may demand investigation and reporting ? such as
the status of detention centers, access to healthcare among vulnerable

populations, the economic situation of women heads of household, and other

pressing h uman rights issues. Mechanisms for the publication of such reports should
also be developed, and may include publication on the HCHR website, dissemination
through NGO networks, press releases in the media, and other outlets.

ii. Law 53 Parameters

Law 53 provides robust reporting requirements for the HCHR, and prescribes that the
reports be made public though a variety of media venues. Specifically, Law 53 requires
the HCHR to (s]jubmit an annual report to the Council of Representatives containing
general assessment of the human rights situation in Irag and publish such report in
AEEEAOAT O 1*RAEA | DO ADOEBBEOAO OEA (#(2 OI
researches; submit recommendations and express opinions on issues related to the

199Erasmus South African Human Rights Commission papersupranote 139, at 98.

P raq Law No. 532008), art. 4 (8).
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promotionand dA OAT T Bi AT & 1 A ;ditichally, DEHCER OWtGpread a
culture of human rights by publishing media materials on human rights related topics.?®?

Law 53 therefore obligates the HCHR not only to produce annual reports for parliament,
but also to develop and publish thematic and special reports in order to advance the goals
of public outreach, education, and coordination with civil society and other stakeholders.
The content and timing of these reports is left to the discretion of the Commission.

iil. Comparative Models

Almost every NHRI examined must submit an annual reporf® and most also submit
additional thematic reports with wide discretion. ?** The content of annual reports varies
by NHRI, though some models, such as that of Palestine, are padularly instructive for
Iraq due to the detailed nature of their protocols.

The Palestinian Independent Commission for Human Rights (ICHR) develops and
disseminates several different types of reports throughout the year. These include annual
and monthly reports on the general human rights situation, as well as thematic and
special reports focusing on truth-seeking, legal issues, complaints and detention centers,
and special topics. For each annual report, the ICHR follows the same format. Each
report begins with an analysis of the legal and political context in which human rights are
exercised in Palestine. This igollowed by an assessment of the performance of the three
branches of government. This assessment examines legal developments in each branch
and notes trends in their practices and interrelations. Recommendations are made for
improving government performance regarding separation of powers, the rule of law,

2114, at art. 4 (2).

29214, at art. 4(6).

23 3ee, e.gNamibia Ombudsman Actof 1990 § 6(1)("The Ombudsman shall forthwith compile a full report

in respect of every matter enquired into or investigated by him or her in terms of this Act ard which has

not been rectified, corrected or remedied as contemplated in this Act to the satisfaction of the

Ombudsman, and shall submit any such report as soon as possible to the Speaker of the National Assembly
and shall transmit a copy of such report tothe Cabinet and, in the case of a matter of which the
administration vests in a local or regional authority, commission, board, corporation, committee, body or
institution established or instituted by or under any law, a further copy to the authority, com mission,

board, corporation, committee, body or institution concerned."); Id. at 8 6(2) ("In addition to the report
referred to in subsection (1) the Ombudsman shall submit annually not later than 31 March a report to the
Speaker of the National Assemblym connection with all the Ombudsman activities during the period

ending on 31 December of the previous year."), [hereinaftelamibia Ombudsman Ac}; Ghana Act,supra

note 118, Part IV, 101) O4 EA #1011 EOOEI T AO OEAI 1 h A1 1 Ovkithiskall OOAT EO A
include a summary of the matters investigated, and the action taken on them by the Commission during
OEA P OAAA AdedygAct sdplabue®& Part I, 2% Y The Cddnmission shall submit an annual

report to the President and to the National Assembly through the Minister and may at any time submit
special reports to the President and to the National Assembly on any matterd ( 8

?% See, e.gGhana Act supranote 118, Part IV, 1) (O4 EA #i1 1 1 EOOEI T AO 1 AUh ET OEA
the interest of any person or department or any other authority, publish reports relating (a) generally to the
exercise of the functions of the Commission whether or not the matters in he report have been subject of a
OAPiI OO0 OI O0AOI EAI A1 686 Q8
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respect for human rights and good governance. Finally, the report analyzes the impact of
the Israeli violations on the performance of public institutions and authorities. The

Annual Report is submitted to the President and the Speaker of the Palestinian
Legislative Council and is then launched in a highprofile public event. The Report itself

is made public and available in both Arabic and English?®®

Thematic or special reporting provides another means through which NHRIs may raise
awareness about contemporary issueg-or example, recent thematic reports released by
the Afghanistan Independen t Human Rights Commission (AIHRC) include:
Discussion Paper on the Legality of Amnesties

Fair access of children to education in Afghanistan;

Causes of torture in law enforcement institutions;

The Situation of Detention Centers and Prisons in Afgharten; and

From Hope to Fear: An Afghan Perspective on Operations of REmvernment Forces
in Afghanistan 2°°

=A =4 =4 =4 =

Procedures for identifying when athematic or special report should be issued often

center on the public interest. For example, inGhana,{]he Commissioner may, in the

public interest or in the interest of any person or department or any other authority,

publish reports relating generally to the exercise of the functions of the Commission

whether or not the matters in the report have been subjectofA OA BT OO O 0AOI EAI

205
206

SeePalestinian Independent Commission for Human Rights website, http://www.ichr.ps/ar/1/6.
Afghanistan Independent Human Rights Commission, Thematic Reports, availablet:
http://www.aihrc.org.af/2010_eng/Eng_pages/Reports/thematic.aspx.

*"Ghana Act,supranote 118Part IV, 19(4).
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Appendix II:
Possible HCHR Reporting Procedures

Section 1.  Annual Reports

3.4EA #1711 EOOEIT OEAI1T OOAITEO AT AT 1T OAI OADPI OC
future work plans to the Council of Representativesby March 1 of the following
208
year:

1. The report shall include a summary and evaluation of:
1. All matters investigated, the action taken on those matters by the
Commission during the preceding year, and whether or not they have
been rectified, corrected or remalied as contemplated under Law 53 of

2008°%°:
2111 AAOEOEOEAO 1 & OEA #1 i1 EOOEIT160 Aili
3.4EA #1 i1 EOOEI 160 EEIT Al AEAI OOAOHOO Al A
years;

4. All changes to Commission bylaws and administrative procedures; and
5. Administrative changes and actions taken by the Commission.

4. The Commission will submit an annual Human Rights Assessment Report containing
a general assessment of the human rights situation in Irag to the Council of
Representatives and publish this report in various media otlets by March 1 of each
year?™

a. This report shall include an impartial evaluation of:

1. The human rights related conduct of the government, parliament, civil
society, private individuals, and all other relevant parties;

2. The current and expected human rightssituation for all rights in Section
2 of the Iragi Constitution, in international human rights instruments to
which Iraq is a party, and all other rights the Commission determines to
be proper to consider under its authority from Law 52 of 2008;

3. The current and expected human rights situation of all religious, ethnic,
philosophical, racial, gender, ideological, political, and other relevant
categories of individuals and groups; and

4. The activities of the Commission, including complaints, investigations,
remedies and reports.

Section 2.  Other Reports

2% |ragi Law No. 53(2008), art. 12 (4)seealso, Namibia Ombudsman Act supranote 214, § 6(2).

*?GhanaAct, supral T OA YYBh O0AOO )Ye6h VYyjYq j O4EA #ii1iEOCOEITAO O
Parliament which shall include a summary d the matters investigated, and the action taken on them by the
#1 11T EOOETT AOOEI ¢ OEA POAAAAEI ¢ UAAO8G6(Q

“|ragi Law No. 53(2008), art. 4 (8).
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The Commission may, in the public interest or in the interest of any person or
department or any other appropriate authority, publish reports relating generally to

the exercise of the functions of the Commissionunder this Law, to any particular case
investigated by the Commission whether or not the matters in the report have been
subject of a report to Council of Representatives, or in response to an external request
made by a civil society organization, a goverment entity, an individual or other entity
which the Commission determines it should address**The Board of Commissioners
may set deadlines for such reports as necessary.

All reports to the Council of Representatives must be submitted to the Board of
Commissioners at least 14 days before the deadline to submit the report to the Council
of Representatives and must be approved by a twthirds majority vote of quorum
before being submitted to the Council of Representatives.

If the Board of Commissioners regcts a report, it shall provide an explanation of why
the report was rejected and new version of the report shall be submitted to the Board
of Commissioners within 14 days. The deadline for submitting a report to the Council
of Representatives may be extetied upon demonstration of good cause, including in
the event of a rejection of a report by the Board of Commissioners.

Section 3. Distribution Procedures

All Commission reports shall be distributed to media outlets and be published and
easily accessibldo the public, including through the use of events and materials as
provided by Art. 4(Sixth) of Law 53 of 2008.

If there is good cause, the Board of Commissioners may, by a twihirds majority vote
of quorum, withhold or redact portions of a report from the media and publishing.
The Board of Commissioners must make public the decision to withhold the report
and provide an explanation.

Section 4. Outreach Procedures

1.

The Commission shall provide information regarding human rights generally and
issues speific to Iraq to education institutions, civil society, the media, the

government, and other relevant entities. This information may be in the form of a
publication, conferences, symposiums, artistic and social events, and media materials.

. The Commissionshall coordinate with education institutions, civil society, the media,

the government, and other relevant entities to create materials for outreach to those
organizations.

“Ghana Act, supranote 118Part IV, 19(4).
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3. The Commission shall coordinate with educational institutions and other relevant
entities to ensure that a human rights culture consistent with the Iragi Constitution
Section 2 is included within educational curricula.

4. The Commission shall maintain a website that includes all Commission reports,
complaints procedures and necessary fans, contact information, event information
AT A 1T OEAO ET &£ Oi AOETT OAI AGAT O O OEA #ii11E

N
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3(D) Quasi -Judicial Functions: Alternative Dispute Resolution
i. Overview

While NHRIs do not often have the authority to impose legally binding outcomes in
relation to received complaints, enabling legislation of most NHRIs provide for the
attempted resolution of complaints through Alternative Dispute Resolution

(ADR), such as m ediation or conciliation. = Where attempted resolution is
unsuccessful, or issues require the intervention of a court for, say, criminal proceedings,
complaints may proceed to tribunals or courts which can issue final and binding
determinations.?*? In some cauntries NHRIs also have the ability to pursue complaints
before grj?unals or courts on behalf of complainants asamicus curiae(friends of the
court).

Though Law 53 does not expressly grant the HCHR the mandate to mediate

disputes, such an authoritysho 01 A AA O1 AAOOOTI T A AO Ei bl EAA EI
broader mandate, and found under its obligation to receive and investigate

complaints. Efforts to bring resolution to human rights disputes through conciliation or

mediation are constructive processes aimed at gding disputes amicably. Mediation and

conciliation, in contrast to litigation, can provide a method of redress that brings

individuals and communities together.?** These forms of ADR may prove to be useful in

OEA AT 1O0A@O I £ OEA ) OANGO AEOOET AO 1 AOOAAI AOS
The BoC should consider developing mechanisms for dispute resolution, as well as

regulations or protocols to guide the process. As the HCHR will be divided between a

headquarters office and regional and governorate offices, the BoC should further

consi der the scope of authority that should be delegated to regional and

governorate offices to engage in ADR, and the reporting and oversight

mechanisms required for such processes to be effective, confidential, fair, and

legitimate .

The Kenyan model of estaldishing a panel of at least one Commissioner, a representative
from the Legal Services department, and an expert in the area of dispute services, may be
desirable for Iraqg, with possible additions to the panel as necessary or at the request of
the parties.

212Tracy Raymond, Australian Human Rights Commission Alternative Dispute Resolution in the Human

Rights and AntiDiscrimination Law Context: Reflections on Theory, Practice, and SkiJl§.2, (2006)available
at: www.hreoc.gov.au/complaints_information/publications/ADR_2006.html.

#35eeThe Human Rights Commission of Siear Leone Act of 2004Part Il art. 12, [hereinafterSierra Leone
Act 2004); India Human Rights Act, supranote 28, art. 12(b); andAustralian Human Rights Commission Act
No. 125 of 198®art 1B, Division 2, Art. 46PV(1), [hereinafterAustralian Human Rights Act}

““Erasmus South African Human Rights Commission Act papersupranote 139, at 98.
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The development of ADR protocols should also include decisions as to the type of ADR
the HCHR will pursue. Such as, will the ADR process seek to guide the parties to clarify
their dispute and reach their own solution, or will the HCHR officials prom ote a

particular outcome based on its own investigation of the content of the dispute? Will the
parties be able to appeal or reject the ADR decision? The BoC should also be mindful that
the HCHR has no authority to enforce ADR decisions, and that referrato the judicial
system will always remain an option and, potentially, a requirement.

ii. Law 53 Parameters

Law 53 neither explicitly requires nor expressly prohibits the use of alternative dispute

resolution (ADR) (or conciliation and mediation)as A | AAT O 1T £ OAAI EUET ¢ Ol
mandate to spread a culture of human rights, and to receive and investigate complaints.

, Ax ¢ OOAOAOG OEAO OEA (#(2 1000 OAITAOAO EITE
I £ AT I bl AET 008 y Al Aed toyidlaichEaAddder theinxaQt®@ Pubkie OA1 AO
001 OAAGOEI T O ©AEA 1 ACAl AAOEI 186

Though Law 53 is silent as to the potential for the HCHR to engage in ADR (or

conciliation or mediation), the fact that the majority of NHRIs engage in ADR as a

complementar y process to referral to traditional judicial institutions, is

instructive. ?*** EOAT OEA (#(280 1 AT AAGA O1 DOITiI1T0O6A A
receive and investigate complaints, the authority to attempt resolution of disputes as a
complement to referral to the judiciary should be read into Law 53.

iii. Comparative Models

The Canadian NHRI attempts to address disputes through ADR before they rise to the
level of investigations, offering voluntary mediation at all stages of the complaints
process®*’Mediation at the Canadian NHRI is facilitative and evaluative in nature?**The
mediators assist the parties to clearly identify their interests in order to reach a mutually
acceptable resolution of the complaint, aiming to ensure that agreements address both
the interests of the parties and the public interest**While mediation is voluntary, the
Canadian NHRI may require mandatory conciliation proceedings at any stage of the

*lragi Law No. 53(2008), art. 5.

#%3ee, for example, the work dfhe National Commission on Human Rights (Indonesia), the Australian
Human Rights Commission, theFiji Human Rights Commission, and the New Zealand Human Rights
Commission.

#’Canadian Human Rights Commission,Complaint Management and Resolution Process Resulssed
Management Accountability Framework Final Report,May 2004, p. 3, available athttp://www.chrc -
ccdp.ca/pdf/rmaf_en.pdf, [hereinafter Canadian Human Rights CommissionComplaint Management and

Accountability Framework].
218|d.

219
Id.
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complaints process®?’ Remedies available through conciliation and mediation can
include both monetary and non -monetary components %%

The South African NHRI, in contrast to the Canadian NHRI, must seek the permission of
both parties in order to conciliate a complaint.???This is more similar to the Iraqi

situation under Law 53. While the SouthAfrican Commission may unilaterally decide to
resolve a complaint through mediation, either the complainant or the respondent may
appeal this decision?**Moreover, the South African Human Rights Commission
recognizes that, if either party objects to mediation, the likelihood of success in

i AAEAGET T & @ Studfrida,&Auitably qualified person appointed by the
Commission may conduct mediation.*?®

The Australian NHRI promotes conciliation as an informal and flexible approach to the
resolution of complaints.??® Although conciliation at the Australian NHRI may take the
traditional form of face -to-face negotiations between a conciliator and the parties
involved, it may also take the form of a telephone negotiation between the Commission
and the parties, a telephone conciliation conference, or a simple exchange of letters
between the parties involved?’ During conciliations, officers of the Commission serve as
impartial third parties assisting in promoting a mutually agreed upon settlement.??®
Unlike mediation where the parties develop their own resolution, however, conciliators
here provide options to the parties as to possible terms of settlement*While legal
representation is not necessary, parties may request that their lawyers attend
negotiations.*° As many complaints handled by the Australian Commission relate to
labour issues, remedies often include: an apology; reinstatement to a job or other
position; compensation; and/or changes to institutional policies.?3!

In Kenya, the conciliation process requiresthe Commission to constitute a conciliation
panel consisting of at least one designated Commissioner, a member of the Legal Services
Department, and, where necessary, and an appointed member who is an expert in the

220|d.

1d.A0 P8 n8 | OBAI DI AO hoEmén&dycdnipdnents(such Aslapolbdied)iard A A
i7T1TAOAOU AT i PITAT OO | OBAE AO Al i PAT OAGEIT A& O 110606
#2230uth African Human Rights Complaints Handling Manual(2006), Part 2(2)(3), [hereinafterSouth African
Complaints Handling Manual].

231d. at Part 2(3)(1).

241d. at Part 2(3)(2).

225\d. at Part, 2(3)(3).

%6 pustralian Human Rights Commission, Conciliation: How it Works, available at:

http://www .humanrights.gov.au/complaints_information/conciliation.html , [hereinafter Australian

Commission, Conciliation: How it Works].
227
Id.

28d,
229
230 |4
23114
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issues under consideration®*?During the conciliation meetings, the panel may use any

procedures it deems fit>**Meetings conclude with the signing of a conciliation agreement
OAAAOCET ¢ OEA AT ii111T OAAl 1T &£ OEA #1111 EOOCETT Al
#1171 EOOBT 1 AO86

#2Kenya National Commission on Human Rights (Complaints Procedures) Regulatiof2005), Legal Notice
No. 115, Legislative Supplement No. 40, Kenya Gazette Supplement N&®&7)V>? Conciliation, § 24(4),
[hereinafter Kenya Complaints Procedurds

*2|d., at § 25.

2%1d. at § 26(1).
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SECTION 4: THE COMPLAINTS HANDLING PROCESS

4.1 Overview

1 Establishing a clear, transparent, unbiased and practical complaints handling
process is essential to the work of the HCHR.

1 Complaints processednclude: defining filing and information requirements;
jurisdictional screening; developing external referral systems; building internal
management rules for complaints; and putting case tracking systems into place.

1 Law 53 requires confidentiality in the complaints handling process.

1 Those who have had their rights violated, and those who are accused of violations,
must be informed of their rights under the law, and should be informed of the
(#(260 AOOET OEOEAOS AEA (#(2 AOEA GAlAE AN AGBAG
Rights Charter.

1 The Board of Commissioners should develop protocols guiding available remedies,
which could include: negotiation, conciliation, or mediation resulting in an agreed
solution, such as payment of financial compensation; referrako the Public
Prosecutor; the issuance of advisory opinions; or the issuance of nehinding
decisions or reports.

NHRIs with complaints handling competencies have the potential to become positive and

versatile supplements to existing judicial systems=> While an NHRI cannot effectively

replace a properly functioning judicial system,?** NHRIs can offer distinct advantages to

people whose rights have been violated®’ By virtue of relatively informal procedural

requirements, NHRIs place fewer barriers between tie public and remedies for human

OECEOO AAOOCAO8 #1 1 OANOGAT Ol uUh OIT T A .(2)0 ATI DI
preferred forum for redress However, without a practical and streamlined approach

to complaints management, NHRIs experience long delays, unn ecessary public

confusion, and frustrated missions ~ .%*®

)T ) OANh OEA (#( 286 O fénttibnBriay’pkole@adticlallyl udefulE T C
because demands on the Iraqgi judiciary may limit the time and resources available

to focus exclusively on matters of human  rights. Therefore, because the HCHR is
required to accept public complaints, regulations or guidelines are necessary tdelp

235
236
237
238

Centre for Human Rights UN HANDBOOK, supranote 20, at para. 220.
Id. at para.219.

Id. at para. 220.

Id. at para. 98799.
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streamline the complaints intake and dispensationprocess protect victims and the
accused, streamline data, and protect and promte human rights.

The BoC should consider promulgating internal regulations that includ e:

Compilaint filing regulations and procedures

#1 AAO COEAAI ETAO &£ O AEOOET COEOEEI ¢ OEA

External referral protocol;

Methods to determine whether issues should be investigated, mediated or

conciliated, or sent to a hearing;

T Method to distinguish or categorize complaints as individual versus systemic
issues

T Mechanisms for capturing the findings of complaints in a database;

1 Clear confidentiality protocols for Commissioners, the secretariat, and others
serving under their supervision;

T Accessible explanation of the rights of the public(such as a publicized Qient
Rights Charter); and

T Notice regarding possible remedies availabldéor complainants.

=A =4 =4 =4

Additionally, even if internal procedures are set forth clearly in regulatory

guidelines, complaints handling may prove to be ineffective if the HCHR does not
account for external factors.  For example, delays may be attributed to the volume of
complaints received or staff capacity in the complaints department.Complaints
procedures and internal guidelines should be flexible enough to adjust to contingencies
as they arise.

The exact structure of the complaints mechanism is less important thanthe clarity of the
processes to be followed and the degree of rigor invested in adherence to those
processes-? If processes are clear and standardized, complaints will be handled more
fairly and efficiently, and better serve to protect and educate the pullic.

4.2 Key Recommendations

(A) Filing and Information Requirements
1 To ensure the effective and efficient functioning of complaints handling,
the HCHR should develop a clear set of admissibility criteria for complaints
filing and publicize such requirements, along with necessary forms and
samples, on the HCHR website. Such efforts would align the HCHR with
other NHRIs that engage in complaints handling.

1 Regulations guiding filing requirements should include the manner of filing
to ensure ease of accessnd understanding for members of the public.
International standards suggest that complaints should be filed in writing
and submitted either via email, through a link on the Commission website,

29d. at para.221.
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via post, or in person. Where reducing a complaint to writing proves
challenging or impossible for a complainant, HCHR staff should be trained
and prepared to provide assistance.

1 Elements required for a properly filed claim may include:
A Delineation of persons with locus standito file;

A statute of limitations;

Jurisdictional limitations;

Standards of nonfrivolity;

Standards of sufficient information to state a claim;

A prohibition on hearsay;

A prohibition on abusive language; and

A prohibition on anonymity (with appropriate confidentiality
protocols in place).

1 In alignment with international practice and to ensure equal access, the
HCHR should not charge any fee for filing a complaint or supporting
documentation, or for investigating a complaint.

1 If a complaint meets all filing requirements, it should be accepted in any
language spoken in Iraqg.

D> > > >

(B) Jurisdictional Screening

1 Law 53 does not bar the HCHR from receiving or investigating complaints
where the complainant has not exhausted judicial remedies, or from
receiving and investigating complaints in sub judice cases. In order to best
protect against human rights abuses and fulfill its mandate to receive and
investigate complaints, the HCHR should consider hearing complaints
where the complainant has not exhausted judicial remedies, or where a case
is sub judce (currently under consideration).

1 The HCHR should coordinate with the judiciary and develop guidelines for
intervention as amicus curiaein sub judicecases, including establishing
thresholds for intervention and procedures for seeking leave of Courto
intervene.

1 The HCHR may consider developing guidelines for broader intervention
and/or monitoring in subjudice cases, such as acting as counsel for a
complainant, assisting the court, or acting as an expert.

1 The HCHR may also developyuidelines for reviewing the process and
manner in which judicial hearings are conducted in a court of law and
xEAOEAO OOAE DPOI AAOOAO OmipdrtidufaichsesA DAOOU
Though the HCHR does not have the authorityunder Law 53to counter or
overrule the final ruling of a court, part of its monitoring function entails
ensuring that the judicial process adheres to Constitutional and
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international standards of due process, impartiality, and non
discrimination.
1 Subjectmatter jurisdiction over complaints should be established as part of
the complaints-handling regulations and may include, among other issues
A Violations of civil liberties by the government or its representatives
in their official capacity;
Violations of due process;
Torture or ill -treatment in detention;
Government non-compliance with international obligations;
Discrimination based on sex, religion, political persuasion, disability,
race, color, or national origin in employment;
Cases of failure to explainjudicial decisions, delays in the
implementation of decisions, or the incorrect application of the law
in court cases;
Abuse or exploitation of public office;
Property rights infringement by the Executive; and
Falure of the Executive to provide services stipulated bylaw such as
housing, education and medical treatment.

> D> >

o> I

(C) External Referral Systems

T 7TEAOA A Al i Pl AET O Z£A1I1 O xEOEET OEA (#(2
may be better positioned to resolve the issue or mitigate the dispute. In
these cases, the HCHR should enact regulains for external referral to
other groups or institutions, including timelines for communications with
complainants and respondents, timelines for referral, and mechanisms for
communication and follow -up with receiving institutions.

1 A working group or supporting unit within the Complaints and
Investigations Directorate may be useful to facilitate and manage external
referrals.

(D) Protocol on the Internal Dispensation of Complaints

1 HCHR regulations must dictate internal dispensation protocol to ensure the

complaints handling process is efficient, unbiased, and responsive.
1 Internal Dispensation Protocol should include:
A Criteria to assess complaints for sufficiency under filing

requirements;
Determination of HCHR jurisdiction over the issue;
Intake procedures including record-keeping and coordination with
the Registrar;
A determination of whether external referral is warranted,;
If no external referral, then decision-making guidelines for
investigation or alternative dispute resolution; and
A Investigation procedures

> >

> >
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(E) Case Tracking Database

T

It is imperative that the HCHR develop a Case Tracking Database, either
through a Complaints Registrar or other mechanism within the Secretariat
or the Directorate of Complaints & Investigation. Such a database would
enablethe HCHR to track trends in human rights violations and gauge its
own successes and challenges in handling complaints.

The HCHR also should develop an electronic records and data management
system for the Case Tracking Database, as well as confidentialigrotocols.
Requests for information about case history should be expected. The
HCHR is advised to develop regulations to address information requests
that align with international standards on Freedom of Information and
adjusted as Iraq develops its owrFreedom of Information Laws.
Regulations guiding responses to information requests should consider
confidentiality protocols and the protection of parties to a complaint .

(F) Confidentiality

1

Law 53 requires confidentiality in the complaints handling process. As
such, complaints handling regulations must clarify confidentiality protocols
that apply to the whole of the complaints handling procedure.

Thresholds for information that may be shared both within and without the
HCHR should also be developed, partialarly where a complaint warrants
HCHR intervention in the judicial process, or merits reference in an HCHR
annual or special report.

(G) Client Rights

il

1O OEA AT OA 1 £ OEHhanding uy ByS thédrinciplé AET OO
service and support to the Iraqgi public. Individuals, groups, and classes of

people who have had their rights violated, as well as those accused of

violations, must be informed of their rights under the law, and should be

ET £ Oi AA T £ OEA (#(2380 AOOEI OEdsy O1 OAA
refer issues to the Public Prosecutor or other body, and to intervene irsuo

judice cases.

AEARA (#(2 OETOI A AAOGAI T D AT A xEAAIT U DOAI
both to facilitate its complaints handling duty, and as part of its mandate to

promote human rights.

For each complaint received, the HCHR is advised to send a copy of the

#1 EAT 060 2ECEOO #EAOOAOh xEOEET A ODPAAE
complainant(s) and the respondent(s).

(H) Remedies

|l

Where a complaint falls within HCHR jurisdiction, protoco Is guiding
available remedies should be developed to provide clarity to the
complainant and respondent, and to guide HCHR staff in handling the
dispute.
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T Protocols regarding available remedies and related procedures should be
DOAI EAEUAA EIT tsChader.#1 EAT 060 2ECE
T Potential remedies the HCHR may consider utilizing in its complaints
handling process could include, for example:
A Negotiation, conciliation, or mediation resulting in an agreed
solution, such as payment of financial compensation;
A Referral tothe Public Prosecutor;
A The issuance of advisory opinions; or
A The issuance of nonbinding decisions or reports.

() Staff Roles

1 In addition to delineating staff roles in individual job descriptions, the
Complaints Handling Regulations should clarify the relevant decision-
making authority and role of staff members serving in the Complaints and
Investigations Directorate, as well as related roles of other HCHR staff, such
as those in the Legal Directorate, the Registrar, and the Board of
Commissioners.

1 The responsibilities of staff, as well as decisioamaking processes and
procedures, should be published in the Client Rights Charter.

4 (A) Filing Requirements
i. Overview

In order to streamline the process of rec  eiving complaints and to mitigate the
potential for discrimination, bias, political pressure, or favoritism to interfere

with this important function, a clear set of admissibility criteria for complaints is
imperative. ?*® Many NHRIs publish clear and simpleprocedural regulations or manuals,
made available to the public through various outlets and in local languagesin order to
ensure accessibility to services and transparency in the complaints handling proce<4!
These regulations and manuals often list regirements for a properly filed complaint. 242
Typical elements required for a properly filed complaint may include:

1 A statute of limitations 243

240

Id. at para. 223.

*13ee, e.g., South Africa@omplaints Handling Manual, supranote 222h B 8he €onjmidsion is

committed to the provision of a high quality service in dealing with complaints and to ensuring that, as far

AO Pi OOEAI Anh EOO DOI AAOOAOG AOA AAAAOOgAdn BdmplanEsi BT A AT A |
Handling Manual, supranote 19798 ¢ j 4EEO - A1 OAl AEI O 001 AA A OAEAOAIT I
AT A 1T OEAO OOAOO 1T &£# OEA OUOOAI & AT A OO AOAAOA OOAT OPAO,
*25ee, e.glndia Regulations supranote 48, at. 8(1).

%3 Law 53 of 2008 does not specify a statute of limitations for complaints. Article 5] states that the HCHR

mustreceE OA AT 1 D1 AET OO0 OACAOAET ¢ OEIT 1 AQEIT O Aii 1 EOOAA OAAE
However, difficulties in obtaining evidence, contacting witnesses, and carrying out other investigative
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Jurisdictional limits 24

Sandards of non-frivolity 2**

Sandards of sufficient information to state a claim?*®;
A prohibition on hearsay®*";

A prohibition on abusive language®*®; and

A prohibition on anonymity. 24°

= =4 -8 4 -8 9

ii. Law 53 Parameters

The provisions of Law 53equire the HCHR to take on an active complaints handling role.

Article 5 specifiesthatO E A ( # ( 2[r]ete®@&cOmplaints from individuals, groups and

civil society organizations on violations committed before and after this Law comes into
forcewhilei AET OAET ET ¢ Ai i bl AOGA Al 1 £ZEAAT OERTPEOU 1 £
However, the provisions of Law 53 neither delineate the nature of complaints-handling

actions, nor designate the process by which the HCHR determines what to do with a
complaint. In addition, how the HCHR might determine the veracity of complaints is left

I DATh AO EO OEA M @H C AEEIAIEO & Eil EEQE® 1 0 AH IO

ili. Comparative Examples

Many NHRIs employ statutes of limitations, which vary in their durations and
derogability. For example, theCanadian Human Rights Act permits the Commission to

procedures multiply over time. As such, the Commission may vish to establish a statute of limitations for

complaints about past incidents while reserving the power to accept complaints after the statute of

limitations runs in special circumstances.

244 part 11, Art. 22(4)(d) of the Tanzania Act, supranote 65,and Paragraph 41(c) of theCanadian Human

Rights Act, R.S.C., ch. H 6 (1985), [hereinafte€anadian Human RightsAct] for example, contains a

provision regarding jurisdiction.

%5 Many NHRiIs utilize such standards. Paragraph 41(d) of th€anadian Human Rights Act supra note 244,

DAOI EOO OEA #1111 EOOEIT O OAEOOA Oi AAAl xEOE A All bl A
AAA EAEOE86 0AOO ))"h SEOEOEIT YA ROO( Ai1ixO OEA 00AO
I O OEA AEBIEAXEADTh A ADET OOh T EOCAT T AAEOAA 1O 1 AAEET C EI
Tanzania Act, supranote 65, states that the Commission shall deal with every complaint brought before it

011 A0GO OOEA AliI Pl AET O EO AEGHEOEIBGOMN AT A § Béhv@&ddisO ¢ii A AVA
Act of 1977supranote 43,A1 1 1 xO OEA #1711 1 EOOCEI1T OI OAEOOA O1 EIT OAOOEC
vexatious orisnotmadeET CIT 1T A HEAEQOES86

6 gee e.g South African Human Rights Commission, Degrmination of the Procedure Contemplated in

Section 9(6) of the South African Human Rights Commission Act No. 54 of 19@®bvernment Gazette, 6 July

2007, Notice 817 of 2007rt. 4(1)(6),j DOT EEAEOQOET ¢ AT I b1 AET OO0 OO1 AOGOAT AAA Ad.

complAET AT O ET EZAEITET C O OAOPITA OF OEA #1111 EOCOEI T80 OAR
x OEOOAT {heidhArdrCsndhoAttican Complaints Handling Procedures, 2007 ]
*'Seeegld A0 nj YQi YqQ j 0Oi EEAEOET Gruddudobréphris Hiténin@iddihtddgh 11 EAA

OEA 1 AAEA886Q8

8 see e.gld. at 4(1)(2).

9 see e.gld at 4(1)(4);India Regulations supranote 48, art. 8(1)(c)j POT EEAEOET ¢ Al i bl AET 60 ¢
OACOAR ATTTUITOO TO POAOATTUIT OO86(Q8

250Iraqi Law No. 53(2008), art. 5(1),emphasis added
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OAEOOA OiI AAAI xE OEddnadsiol obssiars thélastoEwhich EO OAAO
occurred more than one year, or such longer period of time as the Commission considers
APDDPOT POEAOGA ET BEA AEOAOI OOAT AAOGS8G

Similarly, the Human Rights Act of the United Kingdom states that no proceedings shall

beAOI OCEO AEOAO OITA UAAO AACEITEIC xEOE OEA A
place; or such longer period as the court or tribunal considers equitable having regard to

Ail OEA AETHRGHerOeMUskaliad 8Human Rights Commission Act of 1986
OOAOAO OEAO OEA #I1 i1 EOOEIT 1 Au AAAEAA 110 OIi
complaint was made more than 12 months after the act was done or after the last occasion

xEAT AT AAO xAO AT A POOOOAT O O OEA POAAOGEAA
These derogable statutes ofimitations stand in contrast to those that are absolute. The

Tanzanian Establishing Act of 2001specifies that the Commission shall deal with every

AT 1 Bl AET O AOT OCEO AAZI OA EO O11 A0O OOEA Al i Pl
act or omission of which the complainant has had, knowledge for more than 24 months

ARAZEI OA OEA AT i bpi AET O EO *OAlAdad kratecBhodof OEA #1011 E
Human Rights Act of 1993sAOA O OEAO Oy OeEA #1 11 EOOEIT T 8OEAI I
matter after the expiry of one year from the date on which the act constituting violation

I £ EOF AT OECEOO EO Aiil ATAA O EAOGA AAAT AIiITE

"EOAT ) OANGO O1T ENOA EEOOT OU AT A OEA OEIiETC I £
HCHR may wish to consider an absolute statute of limi tation s reflecting a scope of

potential complaints that may be received and the human resources capacity of

the Commission.

Some NHRIs provide services to help to ensure equal access to filing such as phone or

web-based staff assistance, interpretation seices, or translation services?>° Additionally,

guidelines may allow the complainant to use any language of his choice to file the

complaint. ®” This important guarantee requires the Commission to bear the cost of

translation, but ensures accessibilityto aA OT AAAO CcOl 6b T &£ OEA #1111 EO

*!Canadian Human Rights Act, supranote 244, art.41(e).

#2Human Rights Act, 1998, c. 42, (Eng.)8 7(5), [hereinafter United Kingdom Human Rights Act1999g

23 pustralian Human Rights Act, supranote 213Part |, Division 3, Art. 20(2)(c)(i).

*Tanzania Act, supranote 65, Part Ill, Art. 22(4)(a).

% |ndia Human Rights Act, supranote 28, at. 36(2).

*%3ee e.g., Australia Human Rights Commissie@omplaints Information, available at:
http://www.hreoc.gov.au/complaints_information/index.html .

®’see,e.g.ldj, O! AT i Dl AET O AAT AA NatidnalMuniah Righis Oomimidsio¢c OA CA 86 qn
(Procedure) Regulations of 199%ndia),! 008 PBj ¢ q j O %O AmhdeAddBdobea@omplétd O1 A A
DEAOOOA T &£ OEA 1 AOOGAO 1 AAAET ¢ O OEA AilipIl AETO AT A OEA
the filing of complaints, the Commission shall, however, entertain complaints in any language included in

Eighth Schedd A T £/ OEA #1171 OOEOOOEI 1 8608
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Use of a standardizedcomplaint form also promotes access to efficient servicesthough
failure to use a standard form should not result in a complaint being wholly dismissed.
Rather, staff can help to trarsform a complaint into proper format . In Australia , for
example, theNHRI provides a detailed, 8page complaint form that gives complainants
step-by-step instructions in simple language. The form includes instructions for providing
supporting evidence, a fction in which the filer can input the reasons for the complaint,
and sections for contact and other information.?®® In addition to the complaint form, the
Australian NHRI allows petitioners to file by writing and e-mail. Similarly, the Kenyan
NHRI allows complainants to use a complaint form that requires filers to sign a
declaration confirming the veracity of the facts within the complaint and whether the
complainant wishes to disclose his or her name™°

Some NHRIs require the complainant to have a persoal interest in the complaint, but
other NHRIs grant third parties standing to bring complaints on behalf of an interested
party.’®®) OANS8 O , Ax ié¢ ETAEAAOAO OEAO CcOi 60O AT A Ol

In South Africa the Complaints Handling Procedures identify persons who have standing
to file complaints. These include:

1 Persons acting in their own interest;

1 Anyone acting on behalf of another person who cannot act in their own name;

1 Anyone acting as a member of, or in the interests of a group or clasof persons;

1 Anyone acting in the public interest; or

f An association acting in the interest of its members?®*
In addition to the individuals and groups with locus standienumerated in the South
African regulations, some NHRIs allow Commissioners to bringcomplaints on their own
initiative. For example, the Palestinian Commission allowsO AZEAT A OAOAAOAEA OO
complaints.?®?

Iragi Law 53 expressly anticipates the filing of complaints by third parties so complaints
handling regulations should clarify the issue oflocus standi®®®

%8 pustralian Human Rights Commission Complaint Form Version 2/09, available at:

http://www.hreoc.gov.au/complaints_information/download/complaint_form.pdf.

299 Kenya Act supranote 38, Rules and Regulations, Complaint Data Colleadn Form, § 10.

9| eonard F.M. BesselinkNational Institutions for the Protection of Human Rights Ombudsman
Institutions: An Overview of Legal and Institutional Issues, itHUMAN RIGHTS COMMISSIONS AND OMBUDSMAN
OFFICES NATIONAL EXPERIENCESTHROUGHOUT THE WORLD 15716 Kamel Hossain ed., 2001), [hereinafter
Besselink National Human Rights Ombudsman Institutiong.

*150uth African Complaints Handling Procedures 2007, supreote 246, art. 2.

*2The Independent Commission for Human Rightéalestine), Complants Handling, available at
http://www.ichr.ps/etemplate.php?id=10&Iid=9 , [hereinafter Palestine Complaints Handling

%3 |ragi Law No. 53(2008), art. 5())
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Finally, most NHRIs expressly prohibit the levying of a fee in exchange for filing a

complaint and specify that the complaint service be typically offered free to the

public. %** The charging of any fee, even a small amount, couldreate a bar to access for

OiTiT A 1T Al AAROO 1T £ OEA POAIT EA AT A ETEEAEO OEA
vulnerable populations.

* see, e.gSouth African Complaints Handling Procedures 2007, supraote 246, art. 3(4); India Regulations,
supranote 48, art.8(2)j 0. 1 AAA EO AEAOCAAAIT A 11 Aii bl AET 6086(Qs8
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Appendix III:
Model Complaint Form (Australian Human Rights Commission)

Part A z About you (the complainant) Enquiry reference no:

. Al Ag -OT-00T-EOOT-0d8888888888888888888888838
I AAOAOOd 888888888888888888888888888888888888
07T 00 AT AAg 88888888

#1171 OAAO 1 0i AAOO¢(q (T Ag 8888888 " OOEI AOOg8 88
-TAET A 8888888888838 33D WBABIEY 8888888888888t

Only fill out this box if you are complaining on behalf of someone else

AT A T /£ OEAO PAOOT T g 888888888888888888¢
What is your relationship to that person?8 8 8 8 8 8 8 8 88 888888888888

Only fill out this box if  someone is assisting you with the complaint 7
for example a solicitor or union representative

AT A T £ OADPOAOAT OAOEOA] 888888888888888¢
Organisation:8 8 88888 88888888888888888888888888:¢
Postal address8 8 8 88888 88888888888888888888888838

#1 1 OAAO 1 01 AAOO(, (TTAd 888888888 " OOET A
-TAET Agd 88888888888888 449d 888888888 %l

**|f you need help to fill in this form please contact one of our Complaint
Information Officers on  [phone number ] (local call charge) or [phone number ].
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Part B zZ Your complaint

Who are you complaining about? (the respondent)

1. NAME/OIGANISALION: ... e ettt e e e e e e e e e e e bbbt e e e e e e e e e e e e e e e e e nann

Contact numbers: Home:........ccoeevvenn... Business:.. e FAX e,
-1 AEI Aq,888888888888888888888888888888 449d888

7EAO EO OEEO DPAOOI T80T OCAT EOAOETI 160 OAI AOEI 1

2. NAME/OIGANISALION: .....iiii e e ere ettt e e e e e e e e e e e e e s b e e e e e e e e e eaeaeeeeaaans

YN [0 | ST TR
PosSt COde:..neeniiiieeeeeeee e

Contact numbers: HOme:.....ccovvevveeveeienn.. BUSINESS:...ievieeeeeeiieee, FaX:. o
-T AEI Aq,888888888888888888888888888888 449d888

7TEAO EO OEEO PAOOI 186071 OCAT EOAOETI 160 OAI AOEI I

If you are complaining about more than two people or organisations,
please provide this additional information on an extra page
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Why are you complaining to the Commission?
| am complaining because | believe:

| have been discriminated against because of mysex
o (including pregnancy, marital status, family responsibilities);
| have beensexually harassed ;
| have been discriminated against because of myace;
o (including descent, national / ethnic origin, colour, immigrantstatus, racial
hatred);
| have been discriminated against because | have disability
o (including physical, intellectual, psychiatric, learning, work related, medical
condition, disease such as cancer or HIV, associates and careof a person
with a disahility);
| have been discriminated against because of mgge;
My human rights have been breached by dederal government agency; or
| have been discriminated against in myemployment because of my(please tick
which one)
sexual preference
trade union activity
criminal record
religious belief
political opinion
| have been treated unfairly for another reason.

Please state the reason:

When did this happen? j $AUTI i1 OETUAAOQ 88888888888

What happened?

Describe the events that you want to complain about. We need to knowwhat you say
happened, where it happened and who did it . Please give us all the dates and other
details that you can remember. If you are complaining about employment, please tell us
when you commenced employment, your job title and whether you are still employed.

Signature :8 8 8 8 88 8 8 8BBB8 88888 Date: 888888888883

101



INSTITUTE FORINTERNATIONAL LAW AND HUMAN RIGHTS I r a g & €omihisgion for Human Rights:
Bylaws, Regulations and Legal Framework

Part C z Further information

Supporting Evidence

Please attach copies of any documents that may help us investigate your complaint (for
AgAi DI Ah 1 AOOAOOh DBAU Ol EPOh Al Adbdo @, Qleaded OOE A£EE
tell us about the documents or other evidence and how this evidence can be obtained.

How has this affected you?

Please tell us how what you are complaining about has affected you?

What outcome are you seeking?

Have you made a complaint about this to another agency?

(For example a shte anti-discrimination or equal opportunity agency, a worker®
compensation agency, an ombudsman or an industrial relations commission.)

If so, you must provide details of the complaint, the agency it was made to and any
outcome. You should also attach cpies of any letters you have received from the agency.

Have you tried to resolve your complaint in any other way?
(For example through an internal complaint process or your trade union.)

If so, please give details:

Remember
1 To sign and date page 6 of this document; and
1 Attach copies of any relevant documents.

Send your completed form to: [Address of Human Rights Commission provided]
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4(B) Jurisdictional Screening

i. Overview

#1 AOEEAUET ¢ OEA AEOOEIT AOEI ito addfess xolmpldintsanithe ( 2) 6 O
competenceof traditional courts to adjudicate a disputeis a central challenge for

emerging NHRIs. The issue is als@ key determinant of the success and administrability

of AT . ( cdmphaidts service. Lack of clarity presents multiple problems.

On the one hand, the risk that complainants will overwhelmingly prefer the

Commission's more informal procedures, free services, and alternate remedies to the

more formal, rigid, and costly court system, may prove a challenge and create an

unmanageable vorkload for the Commission.?®®> On the other hand, confusion by the

DOAI EA AAT 6O OEA A1 O1 AAOEAO AT . (2)adeptOl I A Al
may cause unnecessary barriers to public access to justié&®

In order to address these jurisdictional problems, many NHRIs define the jurisdictional
scope of complaints through procedural rules aimed at promoting administribility or
clarificatio n of the subject matter of jurisdictional scope *’

4(B)(i) Procedural Rules Barring Jurisdiction

i. Overview

Procedural rules guiding the ongoing relationship between the HCHR and the Justie

System are necessary for the effective functioning of the HCHR and to ensure clarity in
the respective jurisdictions and authorities of the institutions.

% Emile Francis Short, The Development and Growth of Human Rights Commissions in AfrigaThe

Ghanaian Experience, itHUMAN RIGHTS COMMISSIONS AND OMBUDSMAN OFFICES NATIONAL EXPERIENCES

THROUGHOUT THE WORLD 187,199(Kamel Hossain ed., 2001) O4 EA Z£ZAAO OEAO OEA #1111 EOOE
which are provided by professional lawyers and investigators, are delivered free coupled i its informal
DOl AAAOOA EAO 1T AAA EO A i1 0A AOOOAAOEOA & 00i OEAT OEA

[hereinafter Short, Human Rights Commissions in Africaz The Ghanaian Experiende

%6 sam K. Asibuo,The Role of the Commission on Human Rigs and Administrative Justice CHRAJ in

001 i T OET G 0OOAI EA 3AOOEAA ! AAT O1,p.AAfdarET@ing@ahdRas@arcn EAT A O
Centre in Administration and Research,available at

http://unpanl.un.org/intradoc/groups/public/documents/C AFRAD/

5.0! .1 Yabyé8PAE j O-ATU 1T &£ OEA ETEOEAI Ai i DI AET 00 xAOA |
complainants were ignorant of the jurisdiction of the office of the Ombudsman. This could be attributed to

the lack of public education aboutthe OT 1 A AT A OEA A A OE OE JEefeidaftér Asib@wEThe / | AOAOI
21T A T &£ #(2!'* ET 'EATA8O0 &1 OO0OE 2ADPOAI EA

%" Besselink,National Human Rights Ombudsmen Institution, supranote 260, at 158.
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Based on the particular needs of Iraq, the challenges faced by the judiciary, the scope of
human rights protected under the Constitution, and the mandate of the HCHR to protect
and promote human rights in Iraq, regulations should clarify that:
1 Complainants should not be required to exhaust judicial remedies before the
HCHR may act to investigate a conplaint. Rather the HCHR may investigate any
complaint of a violation of civil, political, economic, social, or cultural rights,
whether or not the complainant has pursued judicial remedies;
1 Where a case isub judice the HCHR may, at its discretion, seekeave of the Court
to intervene as anamicus curiae
T 7TEQOE OEA (#(260 AEOAOAOQEI T h OAAEBubjudicd OA T £
case in anycapacity conducive to just and effective proceedings, including
intervening as counsel or in any other capaity permitted by the rules of
procedure;
T TEOE OEA (#(280 AEOAOAOEI T h OAOEAx AT U ATI
statutory authority has issued a final ruling on the matter, including complaints
concerning the process and manner in which hearings were coducted at a court
of law, tribunal or statutory body, and whether such complaints amount to a
violation of fundamental rights.

ii. Law 53 Parameters

Iragi Law No. 53 requires the HCHR to take complaints from individuals, groups, and civil
societyorganizOET 1 O 1T 1 OOEI 1T AGET 1O AT i1 EOOAA AAAI OA
/i O AR Bhé Law also requires the Commission to conduct initial investigations based

on received complaints or other sources of information, visit prisons and detention

centers,and initEAOA 1 AxOOEOO OAI AOAA O1T OEIT 1T AOGETT O Al
00i OAAOOGETI 1T OiF OAEA OEA TAAAOGOAOU 1 ACKY AAOQEI
Law 53 does not state that complainants are required to exhaust judicial remedies before

the HCHR may pursue the complaint, nor does it address the role of the HCHR asmicus

curiae, as a participant or monitor of sub judicecases (currently under consideration), or

as a reviewer of final decisions rendered by the courts. These gaps in the relationship

between the HCHR and the judiciary must be addressed in regulations and rules of

procedure.
iii. Comparative Examples
The kinds of procedural rules considered by NHRIs may includeequiring the exhaustion

of judicial remedies and/or barring the hearing of acomplaint when cases are eitheisub
judice (currently under consideration by a court) or already decided by the courts. Such

28 |ragi Law No. 53(2008), art. 5(first).
291d. at art. 5.
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procedural rules can help to clarify the relationship between the court system and the
NHRI.

(A) Exhaustion of Judicial Remedies

While many NHRIs allow Commissioners to refuse to hear a complaint when the
complainant fails to exhaug judicial remedies prior to filing a complaint, these provisions
grant the Commissions a great deal of discretion. For example, th€anadian NHRI
allowsthA #1011 EOOETT O OARAEAAO A Aii bl AET O xEAT O
discriminatory practice to which the complaint relates ought to exhaust grievance or

OAOGEAx DOI AAAODOAO 1 OEABXEOGA OAAOI T AAT U AOAEI

Similarly, the New Zealand NHRI may declinetoded xEOE A AT i Bl AET O
EO8AT AAANOAOA OAI AAU 1T O OECEO 1T £ APPAAI R
to make a complaint to the Ombudsman, that it would be reasonable for the complainant

or the person alleged to be aggrieved (if nottheéA i i b1 AET AT Od 1Bl AQBAOAEOA:
Australian Human Rights Act also grants this power to theNHRI.?"

M >

x E
'I' 5

While these provisions appear to militate against allowing cases in which judicial
remedies have not been exhausted, it is significant that they allow the coimissions to
exercise their discretion on this matter. An absolute bar would be a much stronger
method to prevent complaints brought by complainants who have failed to exhaust their
judicial remedies.

Alternatively, other NHRIs such as those inUganda and South Africa ;> are not granted

the express power to refuse to hear complaints based on a failure to exhaust judicial

remedies Forthese NHRISA AT | Bl AET AT 0860 AET EAAh ET AAEI EOU
remedies prior to filing a complaint with th e human rights commission isnot grounds

upon which the commission may refuse to hear a complaint.

(B) Intervention as Amicus Curiae in sub judice cases
Many NHRIs have the power to intervene in cases that arsub judiceasamicus curiae

(friend of the court) , though these NHRIs must seek the permission of the court
beforehand. For example, the Human Rights CommissionAct of Sierra Leone grants the

" Canadian Human Rights Act supranote 244, art.41(a).

*"'New Zealand Actsupranote 43,Part I, art. 80(3)(d).

%2 pustralian Human Rights Act, supranote 212 Part Il, Division 3, art. 20(2)(c)(|v) (Statmg that the

Commission may choose not to deal withA AT | b1 AET O EZ OOI 1T A 1T OEAO 11 O0OA APPO
to the subject matter of the complaint is reasonably available to the person aggrieved by the act or

3 ygandaComplaints Handling Manual, supranote 197,§ 3(1) and South Africa Complaints Handling

Manual, supranote 222,Part 1(8), which list the justifications on which the NHRI may reject complaints.
Neither allows nor mentions the exhaustion of judicial remedies.
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Commission the power to appoint a legal practitioner to intervene, with leave of the

court, asamicus curiag in legal proceedings in cases that involve human rights issues

over which the Commission has competence’* The Human Rights Commission of India

OEI El AOT U OEA DPixAO OI OET OAOOGAT A ET AT U DPOIT A
of humanrightspendii ¢ AAZ OA A AT 60O xEOE?OEA ADPDPOI OAI
In Fiji , the Human Rights Commission is able to intervene both on its own initiative and

at the request of the court. The Commission has successfully intervened to assist the

court in resolving importan t human rights questions, such as whether corporal

punishment in prison violates constitutional prohibitions on torture and cruel and

degrading treatment or punishment.?"®

The Australian Human Rights Commission Act also grants anycommissioner the power
toil O A OO Agrodeedihfis th@t involve special circumstances that satisfy
OEA8#1 11 EOOEITAO OEAO EO x1 O A AA ET OEA bOAI
asamicus curiae®’’4 EA | OOOOAT EAT | AOh ET xAOGAOh OPAAE AEE?X
exerclOAA xEOE OEA 1 AAOGA P& OEA Ai 000 Ai 1T AAOT AA8E
In Ireland , the Human Rights Commission Act expressly grants the NHRI the right to
intervene in cases ammicus curiae To facilitate this duty, the NHRI developed internal
guidelines listing factors to consider in deciding whether to apply to a court for liberty to
appear asamicus curiaein sub judiceproceedings. These factors include:
1 The importance of the human rights issue or issues raised by the proceedings;
1 The extent to which the case raises an issuerassues, the determination of which
may affect to a significant extent a human right or human rights of those who are
not parties to the proceedings;
1 The extent to which the human rights issue or issues raised are central to the
determination of the case
1 The extent to which the case falls within the priority areas of work as identified in
) OE OE Stréteir Bla;
The circumstances of the case;
The extent to which the court is likely to be assisted by the participation asamicus
curiae of the Human Rights Commission;
f Anyimplicationsforthe ) OEOE ( Oi AT 2 E C gatti@patioih ds BriicOOET 1 6 O
curiae including:
o resource implications (human, financial and time)

= =

" Sierra Leone Act, 2004, supraote 213, Part lll, Art. 12 (St&t1 ¢ OEA O OOAE ET OAOOAT OEI 1

Ol EOOOEI ¢ Ai EAOO AOOEAA AOEAEO AAAT EI ¢ xEOE OEA 1 AOOA
*®India Human Rights Act, supranote 28, art. 12(b).

?®See, eg. Naushad Ali v. the Sta(€riminal Appeal No. HAA 0083 of 2001 L).

" pustralian Human Rights Act, supranote 213Part 11B, Division 2, art. 46PV/(1).

*81d. at art. 46PV(2).
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o implications if the case is appealed and/or is subsequently the subject of a
petition to an international court. ’°

(C) Broader Intervention and Monitoring in sub judice cases

While many NHRIs have broader powers to intervene in cases that arsub judice,some

must seek the permission of the court. For example, theustralian . ( 2 )  linfetdene

il PDOT AAAAET cO OEAO ET O1T1 OA EOI AT OECEOO EOOOA
leave of the court hearing the proceedings®® However, the intervention is not limited to

submitting amicus curiaebriefs. Instead, the AustralianCommission mayO AT hing U O

ET AEAAT OAT 10 Ai 1 AGAEOA OI OEA DPAOHE Oi AT AA 1T &
In New Zealand,the NHRIEA O OEA bHi xAO O AA ApbPi ETI OAA AO
AOOEOOETI ¢ OEA AT OO0 1 O OOEAOIT Al 6 Al AsirDT OAEA
OAT 1T OEADO xAU DPAOI EOOAA AU y OEAe 001 A0 10 0OACOH

Some NHRIs, however, lack the power to intervene in cases that argub judice whether
asamicus curiaeor in any other capacity. For example, inKenya, the NHRI cannot

ET OAOOE CA O A hich /s peuding Be®®@ A €urtor a judicial tribunal.* The NHRI
Acts of Ugand&®*, Tanzania®®, and Ghan&’® similarly bar the commissions from
intervening in any case currently pending before a court.

(D) Review of Final Decisions Rendered by the Courts

Many NHRIs may hear complaints where a court has already issued a final ruling. For

example, theAustralian NHRI has a wide degree of discretion whether or not to inquire

ET 01 AT AAO 10 POAAOGEAA OEAO EAO Al OFRAAU AAAT
The South African NHRI, however, may deal with complaints on which there is a

judgment on the issues,but only consider complaints OEAO AT T AAOT OEA OPOI A

" rish Human Rights Commission, Amicus Curiae Guidelineslast visited May 2012available at:

http://www.ihrc.ie/download/pdf/amicus_curiae_guidelines.pdf.

20 Australian Human Rights Act, supranote 213Part Il, Division 2, art. 11(1)(Q)

8id. at art. 11(1)(p).

82 New Zealand Act 1993, supmote 43,Part 1, art. 5(2)(j).

KenyaActsupral T OA ¢Bh 0AOO )6h e ¢aj Aq j O4EA #1 11 EOOEI T OE/
DAT AET ¢ AAZEI OA A AI 60O 10 A EOAEAEAI OOEAOT Al 886 Q8

284 Uganda Complaints Handling Manua) supranote 197, § 1(4)(4)(a).

% Tanzania Act, supranote 65, Part lll, art. 16(2)(a).

%% Ghana Act, supranote 118, Part Il, § 8(2)(a).

7 pustralian Human Rights Act, supranote 213Part II, Division 3, art. 20(2)(c)(v) (Stating that the

O#1 11T EOOETT 1T AU AAAEAA T8CAAIE EASEYESORAl EA ONAGA xABBMOOA A A
made to the Commission in relation to an act or practice: where the subject matter of the complaint has

already been dealt with by the Commission or by another statutory authority> the Commission is of the

opET ET 1T OEAO OEA OOAEAAO 1 AOGOGAO 1T &£ OEA Ai i Pl AET O EAO AA
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manner in which the hearings are conducted at such court of law, tribunal or statutory

body andif OOAE ATl I i AET O Al 1 01 60 O AZOEI |1 AGEIT 1 A&
In contrast, other NHRIs are absolutely barred from reviewing final decisions rendered by

the courts. For example, theNHRI of Sierra Leone may not investigate any matter

OAl OAAAU AAKEYRA A ARTA DABRT O EOOEOAEAOEIT T 80

4(B)(ii) Subject Matter Bars to Jurisdiction
i. Overview

Given the scope of the HCHR mandate under Law 53 to protect the rights and freedoms
protected in the Iragi Constitution, under international human rights instruments, and in
legislation, the HCHR should consider complaints that involve civil, political,

economic, social, and cultural rights. These rights are protected under the Iraqi
Constitution and by international laws, treaties, and conventions to which Iraq is

a party.

The State has a positive obligation to respect those rights and to prevent the violation of
those rights by others. The HCHR can play a vital role in promoting and protecting hese
human rights through the complaints handling process, and in facilitating the promotion
of those rights throughout Iraqg.

In addition to asserting jurisdiction over civil, political, economic, social, and cultural
rights, the HCHR should consider the Palestinian model and provide the public
with a list of illustrative complaint categories to help define the scope of issues

the Commission has jurisdiction to hear, as well as a list of complaints that fall
outside the scope of HCHR jurisdiction. This would facilitate efficiency in the
complaints process and enhance public understanding of their rights.

ii. Law 53 Parameters

, Ax i ¢ DPOI OEAAO A AOiI AA OAT PA 1T &£ EOI AT OECEOO
complaints handling mandate. Article 5 statesonly that the HCHR must receive

AT i pi AETOO 11 OOET 1 AGETIT O Aiii EOOAA *RAn@E OA Al
OEAO OEA #1111 EOOEIT 1000 AT TAOAO ET EOEAI EIT OA
rights. 2%

28 gouth African Complaints Handling Procedures 2007, supraote 246, art. 4(1)(3).

% Sjerra Leone Ac2004, supranote 213Part 11, art. 16(a).
29 |ragi Law No. 53(2008), at. 5(1).
#1d. at art. 5(2).
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Therefore, Law 53 provides no limitations ado the nature of the human rights violations
that may be investigated by the HCHR. However, standards of acceptable and
unacceptable subject matter must be established in order to establistex ante matters of
jurisdiction, ensurefairness to the complainant and the accused, standardize procedures
for staff members performing complaints-handling functions, and ensure that complaints
fit within the mandate and vision of the Commission.

The Palestinian model is particularly notable for the clarity of its subject-matter
jurisdiction regulations.

iii. Comparative Examples

NHRI regulations must consider whether the complaint presents a matter that falls

xEOEET OEA OOAEAAO |1 AOOGAO T &# OEA . (2)680 1 AT AA
whether, in addition to civi | and political rights, the NHRI may consider economic and

social rights. For example, because economic, social and cultural rights are embedded in

the constitution in Ghana and South Africa , the public may file complaints regarding

violations of such rights.

Some types of complaints lodged with theGhanaian Commission ET AT OAAd Ox Oi 1 CA
detention and assault by the security agencies, delay in the trial of suspects remanded

into custody, gender discrimination and sexual harassment at the work place, and

d i AGOEA OEIT 1 AT AA6 AO xAll AO AAOGAOG xEAOA OAEE
OOAAOI AT O8BAAAAOOA T £ OA AAT EAEOC 1T £ OEAEO DPAO

The Palestinian Independent Commission for Human Rights lists clear screening
COEAAI ET AO & O AEOOEIgifliEtiorEos its@eb@ite. R3Thwel | | EOOET 1 6
Palestine NHRIwebsite provides examples of categories of accepted complaints and
unaccepted complaints?** In defining the scope of the complaints that are justiciable, the
NHRI includes the following list of possible complaint categories:
1 Cases of violations of basic liberties of citizens by the &estinian National
Authority , by either security services or civil bodies
1 Cases related to the Security Services which cover arrest and detention without
following legal procedures; torture and ill-treatment during detention; death
within prisons and detention centers; and delay in bringing detained individuals
to trial or placing charges;
1 Cases of Blestinian National Authority 8 O -toinpliance with their legal
obligations;

292
293

Short, Human Rights Commission in Africaz the Ghanaian Experiencesupranote 265 at 195.
Palestine Complaints Handling, supranote 262 available at

http://www.ichr.ps/etemplate.php?id=10&lid=9.
294
Id.
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Cases related to appointment and employment, in which legal procedures and
principles of equity are not followed;

Cases of discriminatory practices in applying the rule of law, based on
considerations of sex, religion, race, color or political persuasions

Cases of failure to explain decisions, delays in implementation of decisions or
incorrect application of the law, and cases where false or misleading information
is given;

Cases of intervention in the jurisdiction of the Judicial Authority and non-
compliance with its rulings ;

Cases in which public office and authority are exploited and abusep

#AOAO EI xEEAE OEA %@GAAOOEOA ! Gdo&El OEOU
Failure of the Executive Authority to provide services stipulated in laws such as,
but not li mited to, housing, education, and medical treatment;?*®

The Palestinian NHRI also provides a short list of complaints that fall outside itsscope
of authority, including:

l

=2 —a _a _a

Complaints regarding conflicts between individuals or private institutions;

Cases alrady filed in courts or other bodies of arbitration;

Compilaints related to obtaining humanitarian aid;

Complaints regarding Israeli violations of Palestinian human rights; and

If more than a year has lapsed since the violation took place, unless the vidli@n is
continuous.?%

4(C) External Referral Systems

i. Overview

Many NHRIs have external referral systems in place for complaints that fall outside the
jurisdiction of the Commission or, where the complaint falls inside the jurisdiction of the
Commission, if another body would be better able to deal with the complaint, such as a
criminal court.

For the HCHR, referral to the Public Prosecutor is required under Law 53 where legal
action is necessary, but eferral to other service providers or authorities may also prove
necessary or useful. These may include, but are not limited to, the police, social welfare
services, community groups or other organizations better equipped to address the
particular issuesraised in a complaint.

295
Id.

296
Id.
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Like the Iragi HCHR,?*” many NHRIs cannot issue binding decisions about whether a
human rights violation has occurred. Rather, they must refer cases to competent legal
authorities if the complaint is deemed appropriate to pursue through legal means®

A set of criteria for categorizing complaints as individual versus systemic should
also be developed. If a pattern of complaints appears systemic, it may demonstrate an
ongoing pattern of institutionalized rights violations and require specializedand broad-
basedintervention . Additionally the HCHR should consider developinga Memorandum
of Understanding between the HCHR and the Public Prosecutorto ensurethat the
HCHR refers cases in a strategically sound manner.

ii. Law 53 Paramters

Iragi Law 53 is silent as to the duty to refer cases falling outside the scope of the HCHR

authority to external bodies. The Law is also silent on the duty to refer where an

institution other than the HCHR might be better suited to resolve a particu lar complaint.

However, the HCHR is advised to establish a duty of external referral within its

complaints handling guidelines, as well as aesponse deadline, like those instituted in

Tanzania and South Africa. Such a dutywould help to facilitate the pOAT EA6 O AAAAOO
the best remedial agency or body. Moreover, such a duty would allow the Commission to
concentrate its resources on the human rights violations most clearlywith in the scope of

its mandate.

iii. Comparative Examples

In Tanzanian , the NHRI regulations include an ideal response time for the Commission

to refer complaints to other bodies or to forward complaints for internal dispensation.?®°

Likewise, the South African NHRI requires that, if a complaint does not fall within its

jurisdiction, T © OAT O1 A AA 11T OA AZEZEAAOCEOAI U 10 A@PAAEC
APPOi DOEAOGA Ai Auhdé EO i*B0O6 AA OAEAOOAA xEOEEI
The South African NHRI allows these referrals to be direct, where the Commission passes

on the complaint to the relevant body, or indirect, where the Commission passes on the
AT i bl AET AT 680 ET & Oi ABET 1T O1i OEA OAI AGAT O AT A

*TlragiLawNo.53 ¢ i 1 pqh AOOG8 ijnqh OEA (#(2 10600 OyEel EOEAC

Ol OEA O0OAITEA 001 OAAOOEIT OiF OAEA OEA y1 AAAOOAOUe 1 AGCA
8 gee, e.g., Australia Human Rights Commissie@omplaints Information, last accessed at
http://www.hreoc.gov.au/complaints_information/index.html

%9 Tanzanian Commission for Human Rights and Good Governance Client Services Chaf2&D), p. 17

i OTEAT DAOAEI OiETCc 1060 OITA T &£ EATATETIC T &£ AT Dl AET OO0 1.,
governance, we shall strive to resolve these complaints in a timely, efficient and judicious manner. In this

respect, we shall: [aJacknowle A OAAAEDO T £ Al i Pl AET 00 x EJ#&gahianaY AAUO |
Client Services Chartdr

3% 5outh African Complaints Handling Manual, supranote 222, Part 1(9)(1).

11d. at 1(9)(5).
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4(D) Internal Dispensation Protocol
i. Overview

Guidelines for determining what action to take in relation to a complaint are necessary

Al O OEA AEEAAOEOA &£OT AGEITTEIC 1T &£ OEA (#(260

mandate. In other NHRIs, the internal department charged with receiving complaints
generally decides whether to dismiss, refer, or acept a complaint during the initial intake
process®*? After the NHRI accepts the complaint, the next action taken can include
conducting investigations, utilizing A Iternative Dispute Resolution, external referral, or
other options.

4(D)(i) Intake

i. Overview

The initial intake of a submitted complaint is an important screening phase wherein the
complaint is assessed for a variety of preestablished criteria and determinations are made

as to whether it will be rejected or accepted for further processing. Such decisions are of
great significance to the complainant, but also affect the effective and efficient

AOT ACETTETC T &£ OEA (#(260 Al i bl AET OO POT ARAOGO

Decisions regarding whether to reject a complaint should be based on clear and
pre -established standards such as whether all filing requirements have been met

AT A xEAOEAO OEA Al i Pl AET O ZA11 0 xEOEEI .OEA

Regardless of whether a complaint is rejected or accepted for further pragssing, each
complaint should be assigned an intake number upon receipt, and the complaint should
be notified within a set period of time. A database of received complaints should also be
maintained.

ii. Law 53 Parameters
Law 53 is silent as to intake equirements and procedures for the complaints handling
duty of the HCHR. This lack of guidance makes it imperative for the Board of

Commissioners to prioritize the development of complaints handling procedures.

iii. Comparative Models

32 3ee, e.gCanadian Human Rights Commission,Complaint Management and Resolution Process Resuits

based Management Accountability FrameworkMay 2004), p. 2.But see, e.g., The South African Complaints
Handling Manual, supranote 222,Part 3(1), which gives five categories for complaint disposition, including
dismissal, referral, rejection, settlement, or findings.
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-1 00 . ( 2)edxdnplaifsNacbE skibmitted in writing (either by post mail,
electronic mail, or delivered in person) and accompanied by relevant supporting
documentation. The Australian and South African complaints procedures follow this
model. Where a complainantis unable to reduce acomplaint to writing,
Commission staff should provide assistance.

In South Africa , upon receipt of a complaint, the Registrar ensures that a reference
number is allotted to the complaint and recorded in the Register of Complaints3®®
Additionally, the Registrar must acknowledge receipt of the complaint to the complainant
within 14 days and provide the complainant of the reference number assigned to the
complaint.®** Upon recording by the Registrar, the complaint must then be allocated to a
member of the Legal Services Program within 3 days for screening and assessif{g.

Initial assessment then requires those charged with reviewing the complaint (in the
South African case, to the Head of the Legal Department) to determine whether the

complaEl O Z£A1 1 O xEOEET OEA .(2)380 EOOEOAEAOETT A
referred to another body better able to deal with it. If the complaint falls within the
(2)60 EOOEOAEAOETT AT A EO 110 OOEOnakind &£ O A

committee will determine next steps, such as investigation, mediation, conciliation, or
negotiation and the forms these processes should tak&”

In Australia ,the NHRIG O ET OAEA DBOI AAOO ET Al OAAO AT i1 Bl AEI
petitioner to taI k about their grievance as well as other factfinding processes>’

Generally, the commission will also contact the respondent, provide them with a copy of

the complaint, and ask for comments >

In Ireland , before deciding what action to take in relation to a complaint, the intake
office considers a set of criteria that includes:
T Whether the request is anonymous;
T Whether the information is inadequate, incorrect, or misleading;
T  Whether the person has cooperated with the Commission in relation to the
request,
T Whether it would be difficult to establish facts accurately due to the lapse of time
since the events complained of; and
1 The projected costs of conducting an enquiry3®°

393 350uth African Complaints Handling Procedures 2008upranote 246, art. 3.4.

%%1d at 3.5

%14, at 3.10.

3% 5outh Africa Complaints Handling Manual supranote 222, § 1-:1.3.
%97 Australia Human Rights Commission Complaints Processavailable at:

http://www.hreoc.gov.au/pdf/complaints/UD_complaint_process.pdf.
308
Id.

%9 rish Human Rights Commission Guidelines for dealing with requests under section 9(1)(b) and

Applications under Section 10 of the Human Rigs Commission Act 2000, Stage 3.
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During the initial screening phase, complaints may be accepted or closed based on &se
criteria.

4(D)(ii) Alternative Dispute Resolution
i. Overview

The initial complaint screening might reveal that the complaint involves issues
appropriate for Alternative Dispute Resolution (ADR), such as family matters,
employment discrimination matters, or non -complex land-related matters.3*°

ii. Law 53 Parameters

Law 53 neither requires nor prohibits the use ofalternative dispute resolution (ADR) as a

i AAT O i &£ OAAI EUET Clo rédive arfd#nyestigats cdmplainisAtihever,
the HCHR may determine that Alternative Dispute Resolution is an efficient mechanism

to resolve certain types of complaints where amicable agreement can be reached. Indeed,
where the issue addressed in @omplaint does not create a legal cause of action for the
complainant, or indicate a violation that would require court intervention, ADR may be

the only mechanism available to provide redress for certain human rights abuses.

To facilitate internal dispensation of cases appropriate for ADR, protocols should provide
guidance on which situations may qualify for ADR, and on referral or handling
mechanisms.

iii. Comparative Models

The Uganda Human Rights Commission identifies the following factors as important
indicators whether a complaint should be mediated through ADR:

1 The urgency of the matter,

1 The relationship between the complainant and respondent and

1 The complexity of the matter.3*

During this stage, determining whether a complaint should submitted for ADR may be as
simple as enquiring about whether the parties involved would be amenable to alternative
dispute resolution.3'?

#%UygandaComplaints Handling Manual, supranote 197§ 7(1).
g,

#2paustralia Human Rights CommissionComplaints Information, available at:
htt p://www.hreoc.gov.au/complaints_information/index.html .
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4(D)(iii) Investigation
i. Overview

Law 53 provides broad powers oinvestigation to the HCHR. The power to conduct
investigations comes with great responsibilities. It requires the HCHR to develop
investigation procedures and processes that:

1 Ensure the necessary qualifications and experience of investigators;

1 Standardize the collection of evidence;

1 Ensure the proper maintenance and storage of evidence once collected,;

1 Protect the confidentiality of victims, the accused, and other stakeholders;and

1 Coordinate with departments and agencies both insde and outside of the HCHR.

Furthermore, HCHR regulations for investigation procedures should consider the various
types of human rights investigations that may be considered. These include:
T Field investigation, also known ason-site investigation;

7 )T OAOOEAxOh ET PAOOIT 10 11 OEA PEITANG
1 Archival research into existing documents or records;

1 Documentary reviews; and

1 Testing of evidence

The goal behind any investigative process is to determine whether a human rights
violation has occurred and who is responsible for that violation. Once collected
information obtained must be recorded and documented, and reports must be written by
investigators for review by other stakeholders.

These tasks require the recruitment of highly skilled and welttrained investigators who
possess the capacity to work wigwith people from diverse religious, ethnic, and political
backgrounds. The investigator must display a respect for diversity and an ability to
work patiently and sympathetically with those involved in the complaint in an

impartial and unbiased manner.

ii. Law 53 Parameters

Il OOEAT A ijaq T &£ ,Ax i ¢ OANOEOAO OEA
I £/ EOI AT OECEOO AAOAA 11 ET & Oi AGET 1
veracity of complaints received by the HCHR and conduat initial investigations, if
necessary. These duties provide broad powers of investigation to the HCHR to follow up
on complaints received, or on information received from other source® as the Law
appears to allow forsuo motoinvestigations. (For a dscussion ofsuo motoinvestigation,
see above).

(2 O
0

(#
80 !

Additionally, the Law grants the HCHR some authority to compel information in the
course of investigation. Article 6, for example, compels ministries, bodies not associated
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with ministries, and all independAT & AT I I EOOEIT T O 001 bHOI OEAA AT A
AT A ET & Oi AGET 1T OAlI AGAA OI OEA x1 OE AT A £O01 A0
the HCHR shall inform the CoR "

iii. Comparative Models

Investigation powers vary greatlyacross NHRIs Some NHRE have expansive powersf
investigations, while others are more modest.’ E AT ANKRD for example, has expansive
powers including the power to issue subpoenas requiring the attendance of a person or
the production of any document or record relevant to the investigation,***the power to
guestion any person in respect of any subject matter under investigation before the
Commission,®*°and the power to seize documents or other evidencé*®

In Kenya, the NHRI has the authority to issue an enforce summons for witress and
personal appearances before the Commission, or for the production of documents. Each
type of summons requires use of a standardized forni*’ Additionally, investigators have
the authority to visit scenes of the investigation*'®and may use gathered ®idence to
initiate a public hearing.3*°

In South Africa , upon determining that a complaint requires investigation, the NHRI has

the authority, under its establishment Act, to compel testimony, information,

AT AOiI AT OAGET T h AT A 1 OE A &arfidderdciioAWith @ AAOT T AAT U
ET OAOOECAOEI 16 OEOI OCE xOEOOAT 11 OEEAEAAOQETT i
the law. **° Furthermore, witnesses called before the Commission are compelled to

provide testimony or documentation even that information is seltincriminating.

However, the establishment Act provides protections against the use of selincriminating

evidence obtained through such testimony in criminal proceedings?*

In addition to investigating complaints and gathering evidence, investi gating
Commission officers may be required to write a report about their findings and
their recommendations for the  dispensation of the complaint . These reports may be
iTOA TO 1 AOGO ml Oi Al AAPAT AET C 1 15 CAOEANKHRIOI | EOOE
provides detailed regulations for the format of an investigation report that include the
following categories:
T Background,

*BIragi Law No. 53(2008), art. 6.

#4Constitution of the Republic of GhanaCh. 18 Commission on Human Rights and Administrative Justices
219(1)(a).

¥91d. at 219(1)(b).

31%1d. at 219(1)(c).

#"KenyaComplaints Proceduressupranote 232, art. 21(1)(a).

¥81d. at art. 21(1)(b).

9d. at art 21(2)(c).

320 50uth African Act, supranote 59, art. 9.
321
Id.
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Objective,

Methodology,

Identification of beneficiaries and victims,
Findings,

Observations,

Opinion, and

Recommendations 3%

=A =4 =4 =4 4 -4 4

Under this standard, recommendations may include advising the Commission to proceed
further for remedial actions such asalternative dispute resolution, a public hearing or
referral for legal action.

4(E) Case Tracking Databas e
i. Overview

Maintaining and ensuring the protection of a database of information for each complaint
is of significant importance for the HCHR. A CaseTracking Database, or Register of
Complaints fulfils several purposes.

First, it enables the HCHR to refer back to records if related complaints arise in the future
or evidence collected in a complaint becomes necessary in a judicial proceeding. This is

DAOOEAOI AOI U EiI BT OOAT O CEOAT OEA (#(2at& T A

if legal action is necessary.

Second, a Casdracking Database would enable the HCHR to identify patterns in the

human rights situation in Iraq and develop statistical data on a variety of human rights

issues facing the country. Thisis particul®1 U Ei T OOAT O CEOAT OEA
protect human rights in Iraq, as the identification of systemic problems and patterns is a

first step toward improvement.

Third, a CaseTracking Database would provide a wealth of information that may drive
other HCHR activities, such as communicating with international bodies, identifying
issues forsuo motoinvestigation, making recommendations about policy and law, and
engaging in public outreach and education. The information gleaned from the
complaints and investigations process will provide useful information to the HCHR that
will support the overall work of the Commission. However, given the sensitive nature of
the information, strict confidentiality protocols will need to be developed, as will
mechanisms br the safe storage of the information.

ii. Law 53 Parameters

322UgandaCompIaints Handling Manual, supranote 197, § 5(3).
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Law 53 does not expressly require the maintenance of a Ca3eacking Database or a
Registrar of Complaints. However, the duties and functions mandated to the
Commission include conducting studies and research on the human rights situation in
Iraq, making recommendations on law and policy,***supporting the reporting process to
the United Nations on international human rights obligations, ***and publishing regular
reports.>* The information collected and maintained in a CaseTracking Database will
provide invaluable information that will help to achieve these goals.

iil. Comparative Models
Many NHRIs utilize a casetracking system, either through a Complaints Registrar or
other mechanism, as a means to ensure efficient case management and effective

accountability and evaluation.

For example,in Kenyah OEA . (2)80 #I1 1Bl AET OO 001 AAAOOAO
Services Department, which is the administrative arm of the Commission mandated @

EAT AT A AT i DPl AET OOh O 1 AET OAET A 2ACEOOOAO 1 &
Opi 1 OAAAEDP&R AA A1 OAOAAS8G
South Africad O #1711 Bl AET 00 - AT OA1 OANOE ofegisteiof O T 11 U «

Complaints, but mandates timelines for acknowledgemert and communication both
within the NHRI and with the complainant and other stakeholders .**’ Upon receipt of a
complaint, the Registrar must ensure a reference number is allocated to the complaint
and that the number is recorded in the Registry. The Regisar must then acknowledge
receipt of a complaint within 14 days and provide the complaint of the reference
number.3?®

The fundamental principle of complaints management in South Afica EO 06 ) £ EO EO
OEA OUOOAI h BOcohplaikt®shduld Be edugtéd@Gick, complainants to

Al EAT 6O6h AT A AT i1 PI AET OO O 1 AT ACAOO AT A OAOOE
DOT AAOGO OANOEOAO EAOET C OA OAAT OA 1T &£ ABGAOU 060
as stated repeatedly in the complaints ass@e O AT O 1 EOAOAODBOA OEAE EO EC
AT AO 1 1% TAiwappiv@ch to maintaining a complaints database should be

instructive for Iraq.

33 |raqi Law No. 53(2008), art. 4(2).

34|d. at art. 4(7).

351d. at art. 4(8).

326 Kenya Complaints Procedures, supraote 232, art. 15.

%730uth African Complaints Handling Procedures 20QBupranote 246, art. 3.4,.

38|d. at art. 3.5.

329 5outh African Human Rights Commission, Department of Justiceand Constitutional Development
National Conference » 3 February 2012 (The Review of Victims Charter National Implementation Plan
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In Uganda® Gomplaints Handling Procedures Manual, filing and recording procedures

are outlined for both admissible and inadmissible complaints. If a complaint is found not

to be admissible based on established admissibility criteria (either it is not within the

#1 1 Il EOOET 1860 EOOEOAEAOQOEIT 1TO EO AT AO 110 OAEO
required. First, the reasons for rejection must be well documented and based on law or

policy. Then, the receiving officer must advise the complainant of alternative legal or
DOAAOEAAT OAI AAEAOh EOOOA A O11 OEAADiegrEl AAEI
within 30 days.3*° Additionally, the officer must issue an appeal form to the complainant

and allow time for the complainant to exercise his or her right to request a review.

Finally, the officer must photocopy all documents and store them in the Office General

File 33!

Where a complaint is deemed admissible, the receiving officer must record the complaint
on the Commissions official form and open a file for the complainant. The receiving
officer must then proceed to ensure the accuracy of the dtails in the complaints file and
authenticate all supporting documentation provided or revealed through investigation.3*

4(F) Confidentiality
i. Overview

Confidentiality is an invaluable component of the complaints handling process for many
NHRIs and facilitates the effective resolution of cases while protecting the privacy and
safety of complainants, respondents, and Commission staff. Confidentiality in the
handling of victim information is mandated under Law 53.

ii. Law 53 Parameters

Iragi Law 53 mandates confidentialiyy requirements for Commissioners, the Secretariat,

and other HCHR staff serving under their supervision>** Specifically, the Law requires

OEA (#(2 O bDpOiI OAAO OEA tieAdnieddf the@dmpllinantyEBA AT OE A
such, the HCHR must determine thresholds for confidentiality within its complaints

handling regulations.

2007-2011), Topic: Best Practices in Complaints Management, 2012, slides 7 and 8, available at
http://www.justice.gov.za/\VC/events/2012natconf/paper_sahrc.pdf

330Uganda Complaints Handling Manual, supranote 197, § 4.3.34.3.1.2.

*hd. at § 4.3.1.3.

%214, at § 4.3.2.

%3|ragi Law No. 532008), art. 5§ Y qh OEA (rjgceize cdmPl@ris frén individuals, groups and civil

society organizations on violations committed before and after this Law comes into force whilemaintaining

AT 1Pl AGA AT 1 £ZEAAT OEAT EOU 1T &£ OEA TAIAOG T &£ OEA Al i Pl AET A]
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iii. Comparative Models

The Canadian Human Rights Commission 11 OAO OEAO OEAAPEIT ¢ Al 1 £E
documents ascomplaint forms, investigation reports and expert opinions, and the
ET &£ Oi ACET1T OEAU AiT1 OAET h EAI PO AT OO60OA OEA EI

process and ensures that the rights and reputations of individuals affected by a complaint,
including AT I 1 AET AT OOh OAODPI 1T AAT 00 AT A x¥O1 AGOGAON

To ensure uniform respect for confidentiality throughout the complaints process, many

NHRIs utilize and adhere to confidentiality protocols that control the various stages of

the complaint process For example, theKenyan NHRI maintains a strict confidentiality

standard in its regulations, which state thattheNHRIOOE AT 1 11 O AEOAT T OA 1 ¢
matters or information given or received by it in confidence without the prior consent of

abAOOU 1 0 *B1 & Oi Al 0856

In South Africa, in contrast, there is no legal requirement for confidentiality, but the

protection of privacy is a foundational principle of the complaints handling process. The

. ( 2 ) GoMplaints Handling Memo, which expands upon and explains complaints

procedures, states that, though no provision in the legislation or regulations specifies the

Al 1T EFEAAT OEAT 1 AOOOA 1T &£ Ai i bl AET OOh ODPOEOAAU I
proceed speedily and tends to maximize the opportinities to ultimately resolve the

| AOOAO AU A1 1 AE]I EAOET 1 R RespeCtingpEva®BAdT A 1 O 1 AAEA
confidentiality in the complaints handling process therefore, though not legally

i AT AAOAAR DOT OEAARAO OAT OE A | ¢caddwitBhmoB|EAEAT O AT A
AT I Pl AET 00856

4(G) Client Rights
i. Overview

As part of the Complaints Handling regulations and procedures, he HCHR may wish to
issue an accessible explanation of the rights of the publievith regard to services and
duties of the HCHR.**" This explanation of rights may include an assurance of neutrality
because the Commission is tasked with dual roles that may sometimes challenge its
position as a neutral party. While the Commission must sensitize thepublic to human

%34 Canadian Human Rights Commission, Frequently Asked Questionshttp://www.chrc -ccdp.ca/fag/page4

eng.aspx#12

335 Kenya Act supranote 38, art. 14.

%% 350uth African Complaints Handling Manual, supranote 222, p. 7, March 2001, updated February 2005.

%’See, e.gTanzania Client Services Charter supraote 299 H8 Yi | Oy/ 00 Al EAT 00e EAOA

Oi 1T TACA Aiipil AET OOh O1 ETTx OEA OOAOOO 1T &£ YEAEO Al il bBI,
unsatisfied with the support staff and to the Chairman of the Commission if unsatisfied with the Executive
3AAOAOAOU AT A OEA #1 11 EOOEITAOON O1 Ai 1T EZEAAT OEA1I EOU AT,
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rights issues through promotional competencies, it must also sere as a neutral fact
finder and objective decision-maker through its quasi-judicial functions. 3%

A client rights charter may also include commitments about the quality of senvice the
public may expect from the Commission, especially regarding the complaints procedures.

ii. Law 53 Parameters

In describing the complaints handling obligations of the HCHR, Law 53 does not
expressly mandate a Client Rights Charter. However, thec®pe of responsibilities

referred to under the law necessitates the development and use of such a charter to aid in
the assessment and dispensation of complaints received.

Additionally, a robust and comprehensive Client Rights Charter would assist the HCHR

to fulfill its mandate to strengthen, promote, and develop human rights principles and

culture within Iraqg. If the public is not educated about the work of the HCHR and does

not have an adequate understanding of and access to the complaints handling poess,

OEA (#(260 AAEI EOU OiF bDOi ARAOGO Al i Pl AET OO AT A

complaints and resolutions will be severely hindered.

iii. Comparative Models

The Tanzania Client Service Charter provides the following standard:
Oy 7e A Odkndwiddgg regefpeof complaints within 21 days of filing;be fair,
transparent and impartial in the resolution of complaints; be prompt in the

handling of complaints and dispensation of justice; resolve complaints through
alternate dispute resolution, wherever feasible; encourage parties involved to

AiiPIU xEOE OEA #1111 EOOET 160 OAAIT i i Al AAOE
DAOOGEAOG 116 AiipPiUEIC xEOE OEA #iiiEOOEII]
AGPDEOy AOET T e ¥& £ 60 111 OEO85H

In Australia , the NHRI offers both a Charter of Services available on their website, as well
AO POAI EOEAA T EOO T &£ &OANOAT 61T U ' OEAA 10AO0O0EI
obligations within the complaints handling process. Questions presented and answered
include:
1 How do I lodge a complaint?
1 What types of complaints can | make to the Commission?
1 Will it cost me anything to lodge a complaint?
1 How long will it take?
1 What will happen to my complaint?

338
339

Besselink,National Human Rights Ombudsman Ingitutions, supra note 260, at 158.
Tanzanian Client Services Chartersupranote 299, p. 17
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Will a copy of my complaint be given to the respondent?

Will I be given a copy of the information the respondent gives to the Commission?
Will the Commission represent me?

Will I need a lawyer?

What can | do if my complaint is dismissed by the President or cannot be
conciliated?

What happens if | decide | do not wantto continue with my complaint?

What happens when both Commonwealth and State laws apply?

| do not live in [the capital city] - how will you help me? 3%

= =4 =4 4 A

= =4 4

The Australian Charter of Services includes information about the Commission; defines
#1 1 1 EOOETITAO@DODOGA@ AT i Pl AET AT OC
provides services standards such as:

T Treating clients with dignity and respect;

h OAODPI T AAT OOh

T Ensuring that clients understand how the process works;

T Promptly and efficiently handling complaints;

T Providing professional and objective complaints handling procedures; and
1 Providing full reasons for all decisions in the complaints process*

4(H) Remedies
i. Overview

Protocols regarding possible remedies available to complaingts are useful to provide
clarity to the complainant and the respondent. Direct remedies available through the
complaints procedures are often limited, but are undefined under Iraqgi Law 53

Potential remedies available through the complaints proceduresmclude:

1 Alternative Dispute Resolution (ADR), such as regotiation, conciliation, or
reconciliation. These efforts seelan agreed resolution, such as payment of
financial compensation to the victim(s). Little or extensive investigation will be
required on a caseby-case basis*

1 Referral of complaints to the Public Prosecutor;**®

Issuance of advisory opinionsand
T Issuance of nonbinding recommendations or reports.

==

344

%0 pustralian Human Rights Commission, Frequently Asked Questions: Complaints,

http://www.hreoc.gov.au/complaints_information/complaints_fag.html .

#1australian Human Rights Commission, Charter of Services to Customers, August 201, 20&0ailable at
http://www.hreoc.gov.au/complaints_information/charter_of services/index.html .

342 UgandaComplaints Handling Manual, supranote 197§ 16(1).

¥3|raq Law No. 53(2008), art. 5(4).

¥d.atart. 42q | 4 EA  ( #dubit @dorrhehdatdns and express opinions on issues related to the

POl i TOEIT AT A AAGAI T PI AT O T £ EOI AT OEGCEOO806QS8
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The establishment of public hearings generating a final report of recommendations or a
call for additional action is also a potential option. Similar programs are utilized in
South Africa , Kenya, and other NHRISs.

Given the sweeping language of Law 53, the HCHR will undoubtedly receive complaints
about human rights violations that fall within its jurisdiction (as the HCHR will define
within bylaws and regulations), but which do not necessarily merit referral to the Public
Prosecutor for legal action.

In these cases, the HCHR may engage in quagidicial functions to resolve complaints,
including, among several options, Alternative Dispute Resolution, such as negotiation
and mediation. The types of remedies available must be defined in the complaints
handling procedures . In addition, HCHR staff must be trained in the skills necessary to
effedively implement such remedies, and clients must be informed of their rights and
options with regard to these remedies.

&T O A 11T OA AAOGAEI AA AE GWioi® forcetiohs, seeSecibB & The# ( 28 O
Work of the HCHR, 3(D): QuasiJudicial Functbns: Alternative Dispute Resolutionabove.

ii. Law 53 Parameters

With regard to resolution of complaints received, Law 53 states only that the HCHR must

OET EOEAOA 1 AxOBEOO OAI AGAA O1 OEI 1T AGET T O AT A
|

necessary IEAT AAOETT AT A 171 OEA&AU *OEhkscope ofthe i £ OEA 1 0
(#(260 AT i Pl AET OO0 EATAI ET ¢ EOOEOAEAOEIT EO AO
OECEOO OEI |1 AGETT O OAI i i EOOAA AAAPOA AT A AEOAO

The Law is silent as to remélies available for complainants where legal action either is
not available or where the Public Prosecutor determines that legal action is not necessary.

iii. Comparative Models

In Australia , complaints to the NHRI are often resolved through conciliation. In the
Australia process, people involved in the complaint talk through the issues and agree to
an outcome, such as an apology, reinstatement to a job lost through discrimination or
other human rights violation, compensation for lost wages, changes to pbcies, and other

remedies>*’ A neutral third party guides the process. Where conciliation does not work

¥ raqgi Law No. 53(2008), art. 5(4).

3°1d. at art 5(1).

%7 Australian Human Rights Commission, Complaints information, available at
http://www.hreoc.gov.au/complaints_information/index.html .
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for the parties or the parties wish to pursue legal action, they must take the matter to the
courts.

In South Africa , the NHRI establishment Act empowers the Commission to resolve

matters through mediation, conciliation, or negotiation ? all forms of Alternative Dispute
Resolution (ADR). Regulations establish which complaints may qualify for ADR. As in

the Australian Commission, the goal of negotiation or conciliation is for the parties to

arrive at a mutually agreed resolution, with a neutral party (in the South African case, an

officer of the Commission) guiding the process. Where mediation is appropriate, a
OOOEOAAT U NOAI E £E A praxde@r@$®P o xEI 1T AT T AOAO

In addition to mediation, negotiation, and conciliation, complaints referred to the South

African Commission may be investigated and assessed for a public hearing or proceed to
litigation. Public hearings may be appropriate, forexampl Ah xEAT OEAOA EO A
I £ AT 1 bl AET 006 OEAO AAAclagsAf cainplaimisiishalet @i CAOEAO
complaints of the same type or which indicate a systemic problem. Procedures for a

public hearing in South Africa include considerations of subjectmatter jurisdiction,

budget, privacy of the parties, witnesses, recorekeeping, and reporting findings.>*°

Alternatively, a case may proceed to litigation where internal efforts to resolve the dispute
have failed or the issues raised in a complaint merit theattention and resources of the
AT 00008 31 OOE ! Z#FOEAA8O0 . (2) EAO OEA AOOET OEO
ways, which makes the determination whether or not to litigate dependent on content as
well as resource availability. As a rule of timb, the South African NHRI notes that
Ol AGET 601 uh OEA EECEAO OEA EIi PAAO 1T £ OEA AAOGA
it may create some new jurisprudence, will be motivating factors for approving a case for
I E OE CR OHe NMHRS rdotes the time, cost, and resource challenges that often make
litigation an unfavorable option.
Inlinewith 31T OOE ! rahddE doimaldts procedures and regulations, the
Commission has developed a specific process for dealing with the approval of litigation
caseswithin the Legal Department. The process includes:
T Ensuring that the basic criteria for a complaint are present;
1 Ensuring that internal remedies such as mediation have been exhausted or failed;
1 Identifying whether other organizations (such as an NGO) arepursuing litigation;
o If an NGO or other body is pursuing litigation, determining whether that
organization has sufficient capacity to deal with the litigation or if the
Commission should take the lead.

348
349
350

South Africa Complaints Handling Manual, supranote 222, § 2.22.3, May 5, 2006.

South African Human Rights Commission, Policy and Criteria for Public HearingsMay 5, 2006.
South African Complaints Handling Manual,supranote 222, Attachment: Policy and Criteria for
Litigation, § 2, (March 2001, updated February 2005).
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o If sufficient capacity is found, determining whether the Commission should
join as amicus curiae
1 Considering whether the complaint includes some of the following important
considerations which make litigation more favorable (not an exhaustive list):
o If the damage caused by the conduct is serious or the gaplainant is being
unlawfully detained;
o If the outcome of litigation will have a wider impact on a larger number of
people or community;
o Whether there is a prevalence of a particular type of complaint;
o Whether the violation is continuing or ongoing;
o Whether the complaint touches on a constitutional principle.
1 Considering whether, on the merits of the complaint, there is a reasonable
prospect of success;
1 Whether the Commission has sufficient human and financial resources to pursue

litigation;
1 Whether counselwith the appropriate experience and expertise is available; and
7 O.1 EAOA AT A EAOCO 00i As AAAE AARBA 106060

In the Ugandan Human Rights Commission , in addition to mediation as a remedy, the
NHRI also offers counseling to comphinants at any stage in the process where it appears
the complainant needs help, information, or consoling. 3>

Additionally, the Ugandan NHRI has the additional quasi-judicial authority to sit as a
Tribunal composed of a single Commissioner assisted by gal counsel. Though the
Tribunal is more informal than a court of law, the decisions and remedies determined by
the Tribunal are binding on the parties.®** The Iragi High Commission for Human Rights
does not have the authority to issue binding decisions umer Law 53. However,
procedures that protect against bias and ensure neutrality are instructive in any remedial
proceedings the HCHR may determine are appropriate under its mandate.

4(1) Staff Roles
i. Overview

A well-trained staff with the capacity to deal impartially and compassionately with
complainants, and who understand and rigorously follow complaints procedures, is an
invaluable component in any complaints handling process. Staff within the complaints
process should be specifically trained to fulfill their roles and respect diversity ,

AOO OET OI A Ai 01 EAOGA A O1 O1T A O1 AAOOGOAT AET ¢

*®1d., § 57, (March 2001, updated February 2005).
¥2yganda Complaints Handling Manua) supra note 197§ 8.
*%d.at§9.
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jurisdiction, regulations, and procedures. They should be able to communicate
effectively and respectfully with people from diverse backgrounds, and should also be
able to write clear, concise, and coherent reports about decisions and actions taken.

ii. Law 53 Parameters

Law 53 provides broad authority to the HCHR to develop complaints handling procedures
and its internal organizational structure. However, the internal organizational structure
should reflect the staffing needs of the complaints process, and the complaints handling
regulations and procedures should consider the role of staff at every stage tie

complaint.

The authority of the BoC to hire and train staff is found in Article 13, while the authority
to develop an internal organizational structure conducive to fulfilling the mandate of the
Commission is found in Article 11.

iii. Comparative Mocels

The Ugandan NHRI& Complaints Handling Procedures Manual provides a highly
instructive summary of the roles of various officers in the complaint handling process.
Officers identified in the regulations include:
1 Receiving Officer;
Investigations Officer;
Regional Human Rights Officer;
Process Server;
Registrar;
Director;
Commission Counsel (related to Tribunal procedures); and
Tribunal Clerk (related to Tribunal procedures).3>*

=A =4 =4 -4 A -4 4

While the UgandanNHRIG O AAEOAEAAOQOEOA | AT AAOA E® 1 OAE AO
OEAOA Oi 1T A AAOAOCEDPOEITO I AU OAOOGA AO OOAEOI A
grows over time.

341d. at, § 16.
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Appendix IV:
Possible HCHR Complaints Procedures

Chapter 1. Definitions

For the purposes of theseProcedures

(1)
(2)
(3)

(4)
(5)

(6)

(7)
(8)
9)

(10)
(11)

(12)
(13)

(14)

(15)

Any word or expression to which a meaning has been assigned in the Act shall

have that meaning unless the context indicates otherwise

O! bPbAAT 6 1T AAT O A AEAIT AT CA ACAET 006 A AAAEO
Commission on Human Rights.

0! OOAOOI AT 66 1T AAT O A POAIT EI ET AOU AAAEOQEI I
O#1 11T EOOCEIT6 1 AAT O OEA ) OANE (ECE #1111 EOOE
O#1 1 D1 AET 66 1T AAT O A Al i1 01 EAAGEIT AAAOAOOA
conduct or omissions that constitutes aprima facie violation of a fundamental

right.

O#1 1 AEI EAQGEIT 16 TAATO A POT AAOO OEOI OCE xEE
third person to assist in bringing parties together in an effort to ascertain the facts

of the case and to effect a mutually effectie solution.

O$SAAEOET T o6 1 AATO A AITAI OOET 1T OAAAEAAR AAO
regarding a complaint.

O&ETAET Cco 1 AAT O A OOAOQGAI AT O 10 AT AOI AT O Al
decision of the Commission, after an investigation of a complaint.

@ O1 AAT AT OA1 OECEOO6 | A Bdcton wbditheQrBgCEO AT T OAE
Constitution, rights identified in international human rights instruments to which

Iraqg is a party,and related rights determined to be fundamental by the

Commission.

O) 1 O A O Oregna éifirls Uindlertaken by the Commission to obtain

information related to a complaint.

O, Axd 1 AAT Oof 2088establisting the Iragi High Commission for

Human Rights.

O, EOECAOEIT 6 1 AAT O 1 EOGECAOCETIT AO Al OEOACAA
O- KAOCETT o6 1T AATO A POI AAOO OEOI OCE xEEAE OE
of a third person who controls the process without having any influence on the

content to help resolve a dispute or produce an agreement or conciliation, which

dispute shall only be mediated if both parties have agreed to such mediation in

writing.

O. Aci OEAOGETT06 1 AAT O OEA OAAAEEIT C T &£ Al AcO
compromise.

O02A0PT 1T AAT 66 1 AAT O OEA PAOOGITh cOi 6bh Al AO
or organizations whom it is alleged violated or threatened to violate a fundamental

right.

Chapter 2. Complaints Procedures

Section 1.  General Principles
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1. The Commission shallexercise fairness, transparency and impartiality in the
resolution of complaints; promptly handle complaints and the dispensation of justice;
respect the confidentiality of parties to a dispute to the extent possible and according
to the Law and internal protocols; resolve complaints through alternate dispute
resolution, wherever feasible; and encourag parties involved to comply with the
#1 1 1 EOOETT1860 OAAT I 1T AT AAGETTO

Section 2. Jurisdiction and Jurisdictional Screening Protocol

1. The assessment of complaints shall include deciding whether a complaint falls within
OEA #1111 EOOEI 160 EOOEOAEAOQEIT 8

2. AcomplAET O £AiI 1 O xEOEET OEA #1i1 EOOEI180
(a) The matter constitutes a complaint; and
(b) The matter concernsfundamental rights.

m
(@}
O
m\
O\

355

3. The Commission shall have jurisdiction over all such cases, regardless of whether the

complainant has exhausted their judicial remedies*®

4. The Commission shall have concurrent jurisdiction with the court system, such that it
may:
(a) Intervene asamicus curiae€>"

5 5ee, e.glJganda Complaints Handling Manual supranote 197.8 3(2)(1); Article 12(b) of thdndia Human

Rights Act, supranote 28,(C OAT OET C OEA )1 AEAT (O Al 2ECEOO #iuil i EOOET I
or on a petition presented to it by a victim or any person on his behalf [or on a direction or order of any

court]1, into complaint of (i) violation of human rights or abetment thereof; or (ii) negligence in the

prevention of such violation, by a public OA O O AT O 8itadi Baw RunBdr 38 of 2008 does not grant the

HCHR a similar power to investigate complaintssuo motu, Article 5(2) does grant the HCHR the power to

investigate complaints received from petitions.

%% See Uganda Complaints Handling Manuakupranote 197.§ 3(1) andSouth Africa Complaints Handling

Manual, supranote 222, Part 1(8), which do not mandate or even mention the exhaustion of judicial

remedies.But SeeParagraph 41(a) of theCanadian Human Rights Act supranote 244, which permits the

#1 11 EOOCET1T O OAEOOA O1 AARAAT xEOE A Aiibpi AET O xEAT OOE.
which the complaint relates ought to exhaust grievance or review procedures otherwise reasonably

AOAET AAT Ane 0AO0O I)Ie)/vZelaIandA(thsapra[Bldte] 48, gmildrig]peimis th® Edinmission to

AAAT ET A OI AAAT xEOE A Aiipl AET O xEAT OOEAOA EO ET Al
appeal, other than the right to petition Parliament or to make a complaint to the Ombud sman, that it

would be reasonable for the complainant or the person alleged to be aggrieved (if not the complainant) to
AGAOAEOANSG 0AOO )) h $E @&sbdidn HumamRight©ARBsupiaingte®?@Baldoqj EOQqQ T £ O

permits the Commissiontochol OA 11 0 O1 AAAl xEOE A Al I Pl AET O EAE Oy EO¢
more appropriate remedy in relation to the subject matter of the complaint is reasonably available to the
DAOOIT ACCOEAOAA AU OEA AAO 1 0 DG AikfEfaknst dllowing EabeA OEAOA

in which judicial remedies have not been exhausted, it is significant that they allow the commissions to
exercise their discretion on this matter.

%7See, e.g., Sierra Leone Act of 2004, supiate 231Part lll, Art. 12§ O4EA #1 11 EOOEI T 1 AU
T AAAOGOAOUh APPTET O A 1 ACAI DPOAAOGEOGEITAO T &£ 110 1AC
court, in legal proceedings in cases which involve human rights issues over which the Commission has
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(b) Monitor judicial proceedings **% and
(c) Hear complaints where a court has already issued a final ruling™

Section 3.  Fili ng Requirements

1. The Commission shall deal with every complaint brought before it unless the
Commission is satisfied that the complaint is:
a. Not within the jurisdiction of the Commission. 3°
b. In relation to a decision, recommendation, act or omission which took place prior
to 6 April 20123%*

competence but such intervention shall be restricted to issuing amicus curiae briefs dealing with the matter
ET N O A OfefirdibnaHairaaR Rights Act supranote 28, art. 12(b) (Stating that the Commission shalll
OET OAOOAT A ET AT U b Qdgdidnboivielhtign obhuniah fighiEper@ingfbbfdre afcourt
xEQOE OEA ADPDOI O AdstraliadHudménRightstAct S apéasote 13, Part 11B, Division 2, art.

46PV(1).

¥83ee, e.g., Australian Human Rights Act, supmaote 213Part II, Division 2, Art. 11(1)(ofStating that the

#1 11T EQOOETT 1T AU OET OAOOGAT A ET DOl AAAAET ¢cO OEAO ET O11 OA |
OAADBOAO OEA O1 AAGA T £ OEA AT 600 EAAOEI ¢ OEA DPOI AAAAET C
i AUT OAT UOEET ¢ ET AEAAT OAT 1O Ai 1 AGAEOA Oi OEA PAOA Oi AT,
5(2)(j) of the New Zealand Act, suprd | OA Ré¢h COAT 6O OEA #1111 EOOEIT OEA bPi x

tribunal, under rules of court or regulations spedcifying the tribunal's procedure, to be appointed as

intervener or as counsel assisting the court or tribunal, or to take part in proceedings before the court or

OOEAOT Al ET AT1TOEAO xAU PAOI EOOAA AU OET OA 001 AOG 1T 0O OA
%93ee, e.g., The AustralimHuman Rights Ac, supranote 213, Part Il, Division 3, Art. 20(2)(c)(v) (Stating that

OEA O#1 11 EOOEIT 1T AU AARAAEAA 110 OI ETNOEOA EIT OI Al A
made to the Commission in relation to an act or practice: wherethe subject matter of the complaint has

already been dealt with by the Commission or by another statutory authority> the Commission is of the

p2
(@}

I DETEIT OEAO OEA OOAEAAO 1 AOOAO 1 £ OBduthAiidadl AET O EAO A,
Complalnts Handllng Procedures 2007, supraote 246, art. 4(1)(3) (Providing that the Commission may deal
TTO0 xEOE A ATiPIAETO 11 xEEAE OEAOA EO A EOACIi AT O 11 O
any complaint regarding the process and manner in which the heaings are conducted at such court of law,
OOEAOT Al 1T O OOAOOOT OU AT Au AT A EZL£ OOAE Al i Butfegl O Ai T OT

e.g., Sierra Leone Act of 2004, supfal OA aYé¢h O0AOO )))h ! 008 Yioj A@Gnj O4EA #1
under this Act shall not include the investigation of any matterz(a) pending before, or already decided by a

Al 600 1T &# AT i bAOGAT 6 EOOEOAEAOGEI 188608

%0 part 111, Art. 22(4)(d) of the Tanzania Act, supranote 65, and Paragraph 41(c) of th€anadian Human

Rights Act, supranote 244 contain this provision.

*1iraqi Law 53(2008) does not specify a statute of limitations for complaints. Article 5 (first) of the Law

OOAOAO OEAO OEA #1111 EOCOEIT 1 OO0 OAAAEOGA Al pitsel OO OA
, Ax ATTAO ET O & OAA8so (1 xAOAOh AEAEZEAOI OEAO ET 1 AOGAE
other investigative procedures multiply over time. As such, the Commission may wish to establish a statute

of limitations for complaints about past incidents while reserving the power to accept complaints after the

statute of limitations runs in special circumstances (SeejinfraAOO8 & 6 ¢£8da 1 &£ OEAOA AUI Axt
Gl Yao OA&EI AAOO OEA AAOA OEA #Illdelofoldinal bréEresedd OA OAT OAOEOAO
Commissioners nominated by the Committee of Experts and establishes a clean, clear, and concise date

wherein the Commission may consider complaints regarding violations that take place this established

time. Other options for time limits may be December 2008, when Law 53 establishing the Commission was

passed.

-.0

4
|
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c. In relation to a decision, recommendation, act or omission of which the
complainant has had knowledge for more than24 months®®?or such longer period
as the Commission considers equitable having regard to all the circumstances
enumerated in Section 3(2) of these Bylaws, excepting

d. Trivial, frivolous, vexatious or made in bad faith®** or

e. Based on hearsay, rumour or reports disseminated through the media, provided
the Commission may conduct an enquiry to verify any allegation of aviolation of
fundamental rights that is reported in the media or obtained from any source; and
upon verification, such alleged violation dealt with in the terms of the Law and
these Bylaw§®*

f. Couched in language that is abusive, insulting, rude or disparaigg, provided that
the Commission may consider a complaint if such language isemoved®®> or

g. An anonymous complaint, provided that the Commission, at its discretion, may
make enquires to ascertain the allegations of possible human rights violations and
if ascertained it may deal with the complaint under the terms provided for in the
Law and these Bylaws. Notwithstanding what has been stated aforesaid the

%2 addition to establishing a date before which all violations will not be considered, the Commission

should also consider establishing a statute of limitations (subjet to exceptions under certain

circumstances), limiting the time between violation and complaint. Other National Human Rights

Institutions employ statutes of limitations, which vary in their durations. For example, paragraph 41(e) of

the Canadian Human Ridnts Act, supranote 244, permits the Commission to refuse to deal with a complaint

O E A (as&d®n ddts or omissions the last of which occurred more than one year, or such longer period of

time as the Commission considers appropriate in the circumstance8 6 3 El E1 AOIl Whfiede aj i Q@ T £ O
Kingdom Human Rights Act1998, supranote 252,0 0A0A O OEAO 11 DOT AAAAET ¢cO OEAI I
beginning with the date on which the act complained of took place; or (b) such longer period as the court

20(2)(c)(i) of the Australian Human Rights Act, supranote 213states that the Commission may decide not

O0i ETNOEOA ET O A1 AA dwas @ad®ribleAnérELlA AontEs/AfteOtietad wak Honebor A E 1

AEOAO OEA 1 AOO TAAAOEIT xEAT Al ThésA derogall®statiiesoh DOOOOAT O
limitations stand in contrast to Part Ill, Art. 22(4)(a) of the Tanzanian Act, supranote 65, which specifies

OEAO OEA #1111 EOOEIT1T OEAIT AAAl xEOE AOAOU AT ipI AET O AO]
decision, recommendation, act or omission of which the complainant has had, knowledge for more than 24

months before the complaintisreceMA A AU OEA #1 1 1 EOOE ITheSrwianAllndan Righ®8 ¢ 0§ a q
Act, supranote 28 x EEAE OOAOAO OEAO Oy OeEA #1111 EOOEITB8OEAIT 1160
of one year from the date on which the act constituting violation of human rights is alleged to have been

AT T T EOOAA8S 61 1110EO EO OEA OOCCAOOAA OOAOOCOA T E T EIE

history and the timing of past conflicts within the State.

%3 Many National Human Rights Institutions utilize this prohibition. Par agraph 41(d) of theCanadian

Human Rights Act, supranote 244, permits the Commission to refuse to deal with a complaint that is

OOOEOEAI h AOEOI 11 O00Oh OAGAOEI OOh 1O I AAA ET AAA EAEOQES8S
Commissiontoteri ET AOA AT U Al i PI AET O EA 10 OEA EETAO O AA 00O
OOAOOAT AA86 0AOO )Tgniahian Ad) urandté §5/ptdtesAhGt the @m@igsfon shall deal

xEOE AOAOU Aii Pl AET O AO|I BCEDI AAEDOAOCEODT DI DADOCOAGEAERDO!
Part I, Art. 35(1)(b) of the New Zealand Act, supranote 43, allows the Commission to refuse to investigate a

AT i Pl AETO OEAO EO OZOEOI EI OQIT A &ZAGABGBHOO 10 EO 110 1A,
%4 South African Complaints Handling Procedures of 2007, supraote 246, art. 4(1)(1).

%51d. at 4(2)(2).
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Commission may consider a complaint in which the complainant requests to keep
his or her identity confide ntial. 3°®

h. Lacking in sufficient information to evaluate and for which the complainant has
been contacted and has failed to provide sufficient information, provided that on
good cause shown by the complainant, the complaint may be reinstated®’

2. The Commissionmay deal with any complaint which it would otherwise reject for the
reason that the complainant has had knowledge for more than24 months before the
complaint is received by the Commission if:

a. For the purposes of ensuring that ends of justice are met, iis otherwise worth to
deal with the complaint than rejecting it;

b. A complaint is of a Constitutional importance; or

c. Considering the nature of the complaint and circumstances surrounding the
complainant, the Commission is satisfied that it should deal with such
complaint. %%®

Section 4.  Filing Procedures

1. When a person contacts the Commission, in person, by telephone, electronically or by
other means, and appears to want to make a complaint, the complaints procedure
shall be explained to that person the Clientd O 2ECEOO #EAOOAO OEAI I
or her, and that person shall be asked to write out their complaint either on the
#1 11 EOOET 1860 Aii DI AET O &£ 0 10 EI A 1AOOAOS

2. If a person is unable, for whatever reason (language or literacy difficulties, a digality,
distance from a Commission office, etc.) to write, the Commission shall make all
reasonable efforts to ensure that the person is able to make a complaint. Such efforts
may include:

a. Providing and audio recording device onto which the individual may make a
complaint orally.

b. Asking the individual to obtain the assistance of a friend, relative or other
associate who may be able to put it in writing for them.

c. Ifthe personorpersonsAOA Al T OA O1T 11T A T &£ OEA #1171 EO
an appointment and the assistance of an officer to write out the compliant. In
these circumstances, care must be taken to ensure that Commission staff does
not unduly influence the complainant and that statements represent a

comprehensive and accurate description of thematters complained about.>”®

%014, at 4(1)(4).

%71d. at 4(1)(6).

%% This provision comes from Part Ill, Art. 22(4)(d) of Tanzania Act, supranote 65,and is included as a
safety valve in order to irsure that the statute of limitations is not an absolute bar.

¥91d. at 1(5)(2).

¥01d. at 1(5)(3).
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3. While every attempt should be made to disclose a complete picture of the complaint
in Arabic, Kurdish, or any other language spoken in Iraq the Commission shall

entertain complaints in any language™*

4. A complaint must identify the name and address of the person making the complaint
and, if relevant, the person on whose behalf the complaint is madé’?

5. The complaint should identify the respondent. The complainant may do this, but
sometimes the correct identification and contact details for the respondent will need
to be obtained by the Commission. This may occur, for example, in relation to
complaints against a government agency, where this information may be more readily
available to the Commission than to the complainant. If the respondent is a private
individual, the onus will generally be on the complainant to provide relevant details in
support of the complaint. 3"

6. Any complaint submitted to the Commission for consideration shall be submitted in
writing in a form established by the Commission and, where possible, shall be
accompanied by relevant supporting documents that substantiate the complaint®’
Such supporting documents must be furnished to the Commission before a finding is
made and can be furnished through an investigation hearing, negotiation, mediation,
or conciliation.

7.0 1T ATAARO 1T £ OEA #1111 EOOETT160 OOAEE I AU AOOE
the complaint into writing and the Commission may at any stage require that the
complaint be made under oath or affirmation.®”

8. Complaints shall be logged on a prescribed form, except for electronic mail
submissions and other submissions that cannot be so prescribed®

$ndia Regulations, supranote 48, a0 08 PBj ¢ q | O%OAOU AOOAI PO OEI 61 A AA | AA
of the matter leading to the complaint and the same may be made in English or Hindi to enable the

Commission to take immediate action. To facilitate the filing of complaints, the Commission shall,

ETl xAOAOh A1 OAOOGAET AT i DI AET OO0 ET AT U 1 AT ¢COACA EIT Al OAAA
Australian Human Rights CommissionComplaints Information, available at:
http://www.hreoc.gov.au/complaints_information/index.html j 0! AT i i AET &6 AAT AA 1 AAA E
1 ATcOACA86(Qs

¥2Tanzania Act, supranote 65, at. 1(5)(4).

¥31d. at 1(5)(5).

¥ South African Complaints Handling Procedures of 2007supra note 246, art3(1).

¥1d. at 3(2).

%7%|d. at 3(3). Many NHRiIs provide a standard complaint form, such as th&enyaAct, supranote 38, Rules

and Regulations, Complaint Data Collection Form or the Australian Human RightsCommission Complaint

Form Version 2/09, available at:

http://iwww.hreoc.gov.au/complaints_information/download/complaint_form.pdf.
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9. Upon receipt of the complaint, the Commission shall ensure that a reference number
has been allocated to he complaint and that such complaint has been logged in a
complaints register.3”’

10.The Commission will acknowledge receipt of the complaint within 14 days and advise

the complainant of the reference number allocated to the complaint3"®

11. There shall be no ctarge for the handling of complaints.3"®

12. All complaints received and logged by the Commission will be allocated to staff within
3 days for screening and assessing complainf§°

13. After a complaint has been accepted, the complainant is to provide the Commissio
with a full statement on oath or affirmation, including details of all withesses. Such a
statement of complaint, if not provided by the complainant at the outset, may have
been obtained as part of the screening or investigation process, in order to enablthe
Commission to clearly assess the issues raised in the complaint. If not, one should be
obtained at this stage, as it will assist the parties and the Commission to deal with the

matter in the most effective way possible!

14.The screening and assessingf complaints shall be completed within 7 days of the
duty being allocated .>#?

15.The Commission shall provide a written decisionregarding acceptance, rejection, and
next steps for the complaint to the complainant within 7 days of the initial screening
and assessment, giving full reasons for the decision and advising the complainant of

his or her right of appeal of said decision®®*

Section 5. External Referrals

1. The Commission must determine, if a complaint appears to be within its jurisdiction,
whether it should be referred to another body which is better able to deal with the
matter.

2. If the Commission determines that the complaint does not fall within the jurisdiction
of the Commission, or could be dealt with more effectively or expeditiously by another
organization, statutory body or institution created by the Constitution or any other

$""South African Complaints Handling Procedures of 2007, supraote 246, art. 3(4).

¥781d. at 3(5).

¥91d. at 3(9).

%014d. at 3(D).

¥50uth Africa Complaints Handling Manud, supranote 222,(2006), Part 2(1)(2).
%2 350uth African Complaints Handling Procedures, supraote 246, art.3(11).
331d. at 3(12).
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piece of legislation, it shall, within 7 days of such determination, refer the
complainant to such an appropriate body and shall be entitled to request and receive

periodic reports on the status of such a referred complaint if the complaint constitutes

a prima facie violation of or threat to a fundamental right. ** This process should be
undertaken with due regard to the confidentiality standards set out in Chapter 2, § 8

of these bylaws. If the complaint does not constitute aprima facie violation or threat

ol A £O0T AAT AT OAI OECEOh OEA #i1ii1EOOETI o
accordingly.3®

Section 6.  Internal Dispensation

Subsection 1: The Internal Dispensation Protocol

1. If the Commission determines to accept a complaint, it must decide what action to
take in relation to it.

2. The first decision the Commission must make is whether to use alternative dispute
resolution (ADR) or to begin the process of investigation. Since medhtion is
voluntary>®, determining whether a complaint should be mediated shall be
determined by inquiring about whether the complainant and the respondent involved
would be amenable to ADR.

3. If either party is not amenable to ADR, then the Commission shal begin its
investigation.

4. If both parties are amenable to ADR, the complaint shall be sent to mediation. If the
complaint is not settled in mediation, it shall then be sent for investigation. **’

5. After the Commission investigates the complaint, the Commission must decide
whether to use conciliation, begin the hearing process, or dismiss the complaint on
OEA COI OT A0 T £ ET1 OOEZEAEAT O AOGEAATRA O1 OODE

6. Refer to Figure 1 of these bylaws for a visual representation of the abevnternal
dispensation protocol.

4 South African Complaints Handing Procedures of 2007, suprrzote 246, art.4(2)(1).

% d. at 4(2)(2).
3% canadian Human Rights Commission Complaint Management and Resolution Process Resbksed
Management Accountability Framework May 2004, p. 3.

¥71d. at 4.
388 |
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Figure 3: Internal Dispensation Flowchart

' 1. Inquiry

l 2. Intake
|
3. Dismissa 3. Referral 2l
' : Acceptanc

|
l 4. Mediation 4. Investigation
|
5. [Investigation] l 5. Dismissai 5. Conciliation 5. Hearing

[Disr6n.issal] 6. [Conciliation] l 6. [Hearing]

Subsection 2: Internal Dispensation Procedure

1. In reviewing the sufficiency of a complaint, or putting it to a respondent to answer,
the group or class of persons®®® on whose behalf the complaint is made shall be

389 Iragi Law No. 53(2008), art, 5(1),provides that the following persons may lodge complaints with the

Commission: individuals, groups, and civil society organizations. These categories include:
(a) Anyone acting in their own interest;
(b) Anyone acting on behalf of another person who cannot act in their own name;
(c) Anyone acting as a member of, or in the interests of a group or class of persons;
(d) Anyone acting in the public interest;
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adequately described and defined. If the complaint is on behalf of a small number of
individuals, the group may be described bynaming the individuals involved.

2. A complainant, a respondent, an interested party and any other person whose conduct
or act is likely to be the subject of adverse comment by the Commission may be
represented by an advocate or by any other person suitable to represent hirfr°

3. After a complaint has been received by the Commissin, the Commission shall notify
the person against whom the complain is made and, at the discretion of the
Commission, any other interested party, and shall give sufficient opportunity to all
parties to whom notice has been given to appear, in person or though a
representative, at a Commission office orthrough an established procedure to present
evidence and make representations™*

4. Complaints received by the Commission may be dismissed, referred, or accepted as

established by theseBylaws 3%

5. A dismissal isa decision concerning a complaint regarding matters with which the
Commission does not deal as set out in Section 3 above. The complaint file should be
closed once this decision is sent and complainant advised of his or her right of
appeal>®
6. Complaints tEAO AOA 1T OOOEAA OEA #1111 EOOCEIT60 EOO
elsewhere are to be referred to the appropriate body by way of a standard letter,
signed by or on behalf of the Commission. The complaint file is closed once the
referral letter has been sat and complainant has been advised of his or her right to

appeal the decision®*

7. If, at the expiration of 45AAUO A£OT I OEA AAOA 1T &# OEA #111EO
complaint, no appeal has been received, the complaint file should be closed. If the
decision is appealed the complaint should be referred to the Chairpersorand appeal
body as soon as possible. If the decision is upheld, the complainant should be advised
and the file closed3®

8. If a complaint is resolved by mediation or conciliation the Commission shall make a
record of the agreement reached between the parties in settlement of the matter. If

(e) An association acting in the interest of its members; and
(f) An organization acting in the interests of an individual, a group or class or persons, or itelf.
Tanzania Act, supranote 65, Part IV, art. 23.
¥h1d, at art. 24.
392 50uth Africa Complaints Handling Manual(2006), supra note 222,Part 3(1).
3d. at 3(2).
%1d. at 3(3).
¥1d. at 3(5).

390
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possible, this should be initialled or signed by the parties at the time. A copy is to be

bi AAAA 11 OEA #1111 EOOEIT 60 mbdetBer vith dlettdril DEA O
from the Commission confirming that the complaint is closed. The letter should be

signed by the designated member of the Commission staff, or, if the matter was

settled by a member of the Commission, the relevant Commissioner?°

9. Aformal investigation of a complaint may result in findings by the Commission. There
is no limitation on the Commission as to what its findings in any particular case might
be. These findings may include, for example: a finding that there has been no violain
i £ EOF AT OECEOON A £ETAEI C OEAO OEAOA EAO A
recommendations regarding the future conduct of the respondent; or actions to be

taken to provide redress®’

10.1f at any point subsequent to receiving a complaint, the Commission is of the view
that the decision, recommendation, act or omission that was the subject matter of the
investigation:

a. Amounts to a breach of any of the fundamental rights and freedoms provided the
Constitution or otherwise deemed appropriate for consideration by the
Commission as consistent with the Law

b. Appears to have been contrary to law;

c. Was unreasonable, unjust, oppressive, discriminatory or was in accordance with a
rule of law or a provision of any Act or a practice that is unreasonable, unjst,
oppressive, or discriminatory; or

d. Was based wholly or partly on mistakeof law or fact;

e. Was based on irrelevant grounds or made for an improper purpose; or

Was made in the exercise of a discretionary power and reasons should have been
given for the decision, the Commission shall report its decision, recommendation
and the reasons for it to the appropriate authority concerned%®

—+

The appropriate authority, department or person shall, within such time not exceeding
three months from the date of a recommendation as the Commission prescribes, make a
report to the Commission with details of any action taken by such authority to redress the
impugned fundamental rights or acts of maladministration. %

11.1f within the prescribed time after the report is made no action is taken which seems
to the Commission to be adequate and appropriate, the Commission, may after
considering the comments, if any, made by or on behalf of the department, authority
or person against whom the complaint was made either, bring an actionbefore any
court or recommend to any competent authority to bring an action and seek such

31d. at 3(6).
¥71d. at 3(8).
%% GhanaAct, supranote 118Pat IV, § 18(1).
%9 Tanzania Act, supranote 65, Part V, 28(2).
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remedy as may be appropriate for the enforcement of the recommendations of the
Commission.*®

12.The provisions of this section shall not be construed as precluding the @mmission
from resolving any complaint or rectifying any act or omission emanating from a
violation of any fundamental right or acts of maladministration in any other manner
including mediation and conciliation. *°*

13.The findings of the Commission must be made known to the parties to the complaint
and shall be published if deemed appropriate upon consideration of the issue of
confidentiality established in these Bylaws. If the investigation of a complaint results
in findings, the report of these should be sigred by a member of the Commission and
issued to the parties as soon as possible. The date on which the Commission makes its
findings will generally mark the closure of the complaint. %

14.0nce the Commission has made findings this will bring an end to the intenal
complaint handling process. In certain circumstances, however, further action on the
part of the Commission may be seen as necessary, desirable or appropriaf&.

15.1f the respondent indicates his or her ET OAT OET 1T O1 ECT T OA OEA #1 i
the Commission shall consider if external litigation is appropriate *%*

Subsection 3: Acceptance

1. Upon determining that a complaint does constitute a prima facie violation of a
fundamental right, the Commission shall determine the procedure to be adopted in
dealing with the complaint. *%°

2. Such a determination with be made taking into account the mandate of the
Commission and may include but not be limited to mediation, conciliation, hearings
and litigation. %

3. The Commission may at any stage determine that a coplaint be investigated*”’, in
which case the investigation shall proceed and a report detailing the outcome of the
investigation will be completed.*®®

0 Ghana Act, supranote 118Part IV, 18(2).

*Tanzania Act, supranote 65, Part V, 28(2).

92 South Africa Complaints Handling Manual(2006), supra note 222,Part 3(9).
“931d. at 3(10).

% 1d. at 3(11).

“%1d. at 5(1).

“%1d. at 5(2).

71d. at 5(3).

9 1d. at 5(3)(4).
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4. The outcome of any investigation will be made known to the complainant and the
respondent within 20 days ofthe completion of the investigation. *°® The Commission
may publish such outcome in the media.

5. Where any time limits cannot be met then in that case the complainant shall be
advised of this accompanied by reasons for such failuré*

6. In the event that hearings fail to resolve the dispute, the Commission may utilize any
other method to resolve complaint that is not inconsistent with the Law, the Bylaws
or the Constitution. ***

7. The decision to adopt a particular process to deal with a complaint shall not be open
to appeal **

Subsection 4. Investigation s

1. Where the Commission decides to conduct an investigation, the Commission shall
undertake to interview or speak to the complainant and the respondent and their
witnesses and any other relevant parties and collect angpther necessary evidence and
cross check information in order to ascertain, clarify or verify facts®® The
investigations should also seek to identify victims of the violation(s). The Commission
may obtain information from such persons and in such manner aad make such
inquiries as it considers necessary*

2. The Commission should seek to obtain information from the any person whom, in its
opinion is able to give any information in relation to a matter being investigated by
the Commission**®including:
a. A requestof all relevant information *'% and
b. A request of the production of any document, paper or other evidence that in the
#1 11 EOOET 160 1TPETEIT OAI AOGAO OI OEA i1 AOOAO
the possession or control of that person*'’

3. The Commissionmay summon before it and examine under oath or affirmation:
a. A person required to give information or produce anything under the previous
subsection.
b. A complainant.

99 1d. at 5(3)(5).

“01d. at 5(3)(6).

“Md. at 5(4).

21d. at 5(5).

*BGhana Act, supranote 118Part Ill, § 14(1).
“1d. at § 14(3).

“°Id. at § 15(1).

“01d. at § 15(1)(a).

“1d. at § 15(1().
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c. Any other person who the Commission considers will be able to give information

required under the previous subsection*'?

Any person summoned by and appearing before the Commission as a witness is
entitled to be paid by way of reimbursement of his or her expenses, such allowances as
are payable to a witness appearing before criminal proceeding¥?

Any person invited by the Commission to attend any meeting of the Commission may
be paid such allowances as the Commission may consider reasonabe.

In preparing for the investigation, the individuals tasked with the investigation should
have an investgations plan that should be submitted to the appropriate Commission
or Regional Office administrator together with the requisition for funds for any
investigations travel.***

The investigations plan should include:

a. The number of complaint files that the investigations officer will carry on a
particular trip;

b. What actions will be taken on each file and why. This includes looking at what
facts need to be ascertained or verified and who shall do so and how it shall be
done;

c. How much time is required on each file and account for the time;

d. Movement plan;

e. Any other necessary information, such as summonses to produce informatio??

Where possible and necessary, using the information on file, the investigators should
contact witnesses, respondents, and complainarg and advise them of his or her
impending visit giving them at least two weeks notice in advance??

The investigators may interview as many witnesses ais necessary in the course of the
investigation.

In dealing with uncooperative respondents and witnes®s, the Commission shall make
A AAAEOEITT xEAOEAO 1T0O0 110 O EIT A& Oi OEA

visit. 4?4

During an investigation, an investigator:

“|d. at § 15(2).

419

Tanzania Act supranote 65, Part 1V, art. 27(3).

291, at art. 27(4).

421

Uganda Complaints Handling Manual, supranote 197,8 5(2)(1).

422
Id.
423
Id.

2% 1d. at § 5(2)(3).
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Introduce him or herself;

Shall show his or her identification;

Shall not under any circumstances assign duties to another person;

Shall be professional and courteous;

Shall ensure that every page of the withess statement or complaint is signed and
dated by both the investigator and the witness; and

Shall identify victims in the complaint. %

®QO T

—

12.When deemed necessary by the Commission, an additional investigation shall be
undertaken following the same procedures as the providedsupra.*?

13.The investigation shall last no more than two (2) months from the time initiated, with
an extension allowed basedon a showing of good cause to be evaluated by the
Commission.*?

14.The investigation shall be undertaken consistent with the consideration of
confidentiality expressed in these bylaws.

Subsection 5: Mediation

1. The Commission may determine that a complaint $iould be resolved by mediation,
though the process is voluntary and primarily facilitative.*®

2. The Commission shall send complaints to mediation immediately following the filing
of the complaint (once the complaint has been accepted), though mediation shdlbe
offered at all stages of the complaint process.

3. Mediation shall be without prejudice. **°

4. If the complainant and respondent accept mediation, a mediator shall assist the
parties to identify their interests, with the goal of reaching a mutual resolution that
also addresses the public interest elements of the complaint®

5. A qualified person appointed by the Commission as a mediator will conduct
mediation. The mediator may be a member of the Commission staff where
appropriate.**

“2°1d. at § 5(2)(4).

2% |d. at § 5(2)(5).

*71d. at § 5(2)(6).

%8 Canadian Human Rights Commission Complaint Management and Resolution Process Restiésed
L\élgnagement Accountability Framework May 2004, p. 3.

0y

*150uth Africa Complaints Handling Manual(2006), supra hote 222,Part 2(3)(3).
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6. Any discussions regardingwhether mediation is appropriate and the contents of the
mediation shall be comprehensively documented in file notes or letters and any
agreement that is reached between the parties should be confirmed in Commission
letters that also confirm closure of the complaint on the basis that it has been

successfully resolved by mediatiori**?

Subsection 6: Conciliation

1. If it appears to be a matter that may be amenable to resolution by conciliation, the
Commissioners shall refer the complaint to conciliation. Conciliation is similar to
mediation, but more evaluative in nature. Conciliators shall be appointed by
Commissioners and shall be responsible for ensuring settlements that address the
public interest as well as the interests of the complainant and respondent. e
conciliation process, unlike the mediation process, is mandatorywhere it is
determined to be the most effective or efficient remedial option.**®

2. Normally, the conciliation process is held after the Commission carries out its
investigation.*** However, depending on the nature of the complaint and the
relationship between the parties, it may be appropriate to attempt conciliation with
little or no investigation of the matter, beyond that which has been undertaken as part
of the screening process. Such circmstances might include relatively simple
complaints, or ones involving a respondent who is usually ceoperative with the
Commission and a complainant who appears to be seeking a reasonable outcon&.

3. Conciliation can take place in a faceto-face meetingca 1 AA- A OAT 1 AEI EAQEIT 1
or through a telephone conference. In some cases complaints can be resolved through
an exchange of letters or by passing messages by phone or email through the
conciliator. 4%

4. All contacts with the parties throughout this p rocess should be documented either in
letters or, if by telephone, in file notes, which are to be placed securely on the file. If
the parties reach agreement, this should be documented in letters from the
Commission to be parties, which will also serve tarecord the fact that the complaint
EAO AAAT AAAI O xEOE AT A OEA #iiiBOOEIT160 EEI

*21d. at 2(3)(4)
B, e.g.Canadian Human Rights Commission Complaint Management and Resolution Process Results
based Management Accountability FrameworkMay 2004, p. 3But see, e.g.South African Complaints
Handling Manual (2006), supra note 222,Part 2(3)(3).
434

Id.
% south Africa Complaints Handling Manual (2006), supranote 222,Part 2(2)(2).
“% Australian Human Rights Commission, The Complaints Processavailable at:
http://www.hreoc.gov.au/pdf/complaints/UD_complaint_process.pdf , 1.
71d. at 2(2)(4).
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5. If complaints are formally investigated, the possibility of resolving them by
conciliation should always remain an option throughout the later stages of the

complaint handling process**®

Subsection 7: Hearings

1. The Commission shall adopt ahearings procedure that is not inconsistent with the
terms of the Law.

2. The Commission shall have power to determine its own procedure for the conduct of
hearings of matters brought before it but may otherwise be guided by such procedures

as may be prescribed by thes®ylaws and the Law***

3. In conducting an inquiry, the Commission shall observe the rules of justice but shall
not be bound by any legal or technicalrules of evidence applicable to proceedings
before the courts; and all legal proceedings shall be conducted informally and
expeditiously.*4°

Subsection 8: Litigation

1. Atthe discretion of the Commission, legal proceedings may be initiated by referral to
the Public Prosecutor as consistent with the terms of the Law***

Subsection 9: Appeals

1. An appeal in the terms of these Bylaws shall be in writing and shall be lodged within
45 days from date of posting, delivering, faxing or emailing the rejection, referral,
finding or other appealable decision. Appeals lodged after the 4%lay period may still
be considered provided the complainant has shown good cause for such failure to
lodge within the time limits prescribed. %42

2. Upon receipt of the appeal, any staff person du} authorized to do so shall ensure that
a reference number has been allocated to the appeal and that such appeal has been

recorded in the Appeals Registef**®

3. The Commission must acknowledge receipt of the appeal within 14 days and advise
the complainant of the reference number allocated to the appeaf**

“B1d. at 2(2)(5).

% Tanzania Act, supranote 65, art. 20(1).

*01d. at 20(2).

*“®ragi Law No. 53(2008), art. 5(4) (s<OAOET ¢ OEAO OEA (#(2 1006 OyEel EOEAOA
and refer them to the Public Prosecution to take the [necessary] legal action and notifyhe HCHR of the
I OOAT I AbG8d(Qs

442442 50uth African Complaints Handling Procedures of 2007, supraote 246, art. 8(1).

*“31d. at 8(4).

“41d. at 8(5).
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4. If the Commission is satisfied that the appeal should be rejected, it shall have 45 days
to inform the complainant in writing of the decision and giving reasons for the
rejection of appeal **°

5. If the Commission is satisfied that the appeal should be upheld, it shall have 45 days
to inform the complainant in writing of the decision and shall advise the complainant
of the subsequent processes of the Commissioft*®

6. Where any of the time limits prescribed under this section cannot be met, the
complainant shall be advised of this and of the reasons for such failuré?’

Subsection 10: Coordination

1. The Commission shall endeavor to coordinate with the police relevant Ministries, the
Council of Representatives, and otherstakeholderson all matters including:
a. The referral of complaints from the police and detention facilities
b. Investigations
c. The assessmenbf complaints
d. The conciliation of complaints
e.!11 1T OEAO I AOOAO OAI AGAT O OI OEA #1111 EOOEI

2. Where appropriate, the Commission may coordinate with international bodies during
the complaints process when deemed necessary and appropriate by the Commission.

Subsection 11: Role of Regional and Governmental Offices

1. The Regional and Governmental Offices shall be incorported into the complaints
procedures including:
a. Receiving complaints from the public
b. Coordinating with local civil society and government organizations
c. Performing or assisting in investigations
d. Conducting hearings as requested by the Commission
e. Engaging inthe complaints procedure as determined to be appropriate by the
Commission.

Section 7.  Case Tracking Database
1. 4EA #1711 EOOET1T OEAI1T AOOAATEOE A T AATO 1T &£ AA
recommendations in a database or through another tracking systm to ensure both
efficient case management and effective accountability and evaluatiof*®

*“°1d. at 8(6).
*%1d. at 8(7).
*“71d. at 8(8).
448 Kenya Act supranote 38, art. 15.

144



INSTITUTE FORINTERNATIONAL LAW AND HUMAN RIGHTS I r a g & €omihisgion for Human Rights:
Bylaws, Regulations and Legal Framework

Section 8.  Confidentiality

1. The Commission shall not disclose omake public matters or information given or
received by it in confidence without the prior consent of a party or informant. *4°

2. The Commission may, either on its own initiative or on an application, take
appropriate measures, including allowing an anonymous complaint, and make any
order it considers necessary to ensure the confidentiality of an inquiry or ay part of it
if, having considered all available alternative measures, the Commission is satisfied
that there is a real and substantial risk that:

a. The disclosure would Prejudice the national security or sovereignty of the State, its
defense or international relations;

b. A confidential source of information in relation to the inquiry or to the
enforcement of the criminal law would be identified or compromised; or

c. The fairness of the inquiry is such that the need to prevent disclosure outweighs
the interests of having the inquiry or that pad of the, inquiry conducted in public;
or

d. The life, liberty or physical safety of a person or the interests of vulnerable persons,
including children will be endangered.**°

3. The Commission may prohibit or restrict the publicati on of any evidence given before
it or the identity of any person if it considers that the reasons for ordering such a
prohibition or restriction outweigh the public interest in a public hearing and
publication of that evidence or identity. *>*

4. Every member d the Commission and every person employed by the Commission
shall take reasonable precautions to avoid disclosing any matter the disclosure of
which is prohibited or restricted by the Commission under subsection (2) or

subsection (3)?

Section 9.  Client Rights

1. The Board of Commissioners shall issue an accessible explanation of the rights of the

public. This explanation shall include an assurance of neutrality and a commitment

regarding the quality of service the public may expect from the Commission*>®

“91d, at art. 14.
**0 TanzaniaAct, supranote 65, Part I, art. 19(1).
**11d. at Part IlI, Art. 19(2).

*21d. at Part IlI, Art. 19(3).
453

Tanzania Client Service Chartersupranote 300,LA0 Ya j} OOAOET ¢ OEAO OEA #1111 EOOE
receipt of complaints within 21 days of filing; [b]e fair, transparent and impatrtial in the resolution of

complaints; [b]e prompt in the handling of complaints and dispensation of justice; [rlesolve complaints

through alternate dispute resolution, wherever feasible; [e]ncourage parties involved to canply with the
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Section 10. Remedies

1. Potential remedies available through the complaints procedures includebut are not
limited to : the payment of financial compensatior*>*, the referral of complaints to the
public prosecutor®®® the issuance of advisory opinions, and the issance of non

binding recommendations or reports.*>®

Section 11 Staff Roles

1. The Receiving Officer
a. Receive all complainants
b. Make apreliminary assessment of complaints on admissibility in consultation with
the Regionalor Governorate Human Rights Officer.
c. Advise or refer complaints as appropriate.
Register complaints in accordance with these bylaws
e. Forward the complaint to the Regional or Governorate Human Rights Officers
following the initial assessment.
f. Be professional and courteous to complainants™>’

Q

2. The Investigations Officer
a. Ensure that the allegations letter is sent out within the specified time.
b. Carry out objective, thorough and meticulous investigations into any given
complaint as directed by the Regionalor Governorate Human Rights Officer.
c. Ensure that investigations are completed in a timely manner within the given time
frames, except in exceptional circumstances.
d. Write a clear and detailed investigations report within the given time frame.**®

3. The Regionalor Governorate Human Rights Officer
a. Supervie the complaints process in the regionalor governorate office.
b. Sign all letters going out from the regional or governorate office.
c. Make a decision at any stage of the investigations whether the complaint should
proceed further or not.
d. Make a decision D close a file.

#1 11T EOOET 180 OAAT I 1 AT AAOGETT ON yAl Ae yEel EOEAC

#1 11 EOOCEI T80 OAATI I AT AACETT O AOGAT AZEOAO OEA A@GPEOU 1 £ .
54 Uganda Complaints Handling Manual,supranote 197,8 16(1).

% |ragi Law No. 53(2008), art. 5(4).

“O1d.atart. 42q § 4 EA ( #<ulnit @dorrhehdatdns and express opinions on issues related to the

Dol i T OETT AT A AAGAI T PIi AT O T &£ EOI AT OEGCEOO806(QS8

**"Uganda Complaints Handling Manual, supranote 197§ 16(1). Note that thesestaff roles are intended to

OAOOA 1T AOGAT U AO OOAEOI AgAipPIi A0 EE£ OEA (#(2860 AT i DI AET
instance, would only be need as regional offices are established.

**%|d. at § 16(2).
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3EGCT All O11T OEAAO T &£ ET AAEI EOQU O1 DOl ARAAAG
level.

Send a report, on a monthly basis, to the Director, of all files he or she intends to

close at the regional office, including file numbers, brief facts and reasons for

closure.

Ensure that files for the hearing are sent to the Director by the 18 day of the last

month before allocation.

Approve all budgets, expenses and payments made at the regional Lev&f,

4. The Process Server

a.
b.

Q

Receive summons fron Commission Counsel, Registrar or the Director.

Draw up a budget for the service, which budget should include transportation and
per diem where applicable. Transportation cost estimates depend on the distance
to be covered and must always be realistic.

Present the budget to the immediate budget holder for approval.

Fill out the requisition form for the planned service and attach it to the budget.
Ensure that money is received in good time in order to affect service early. It is the
responsibility of the process server to ensure that the entire requisition process is
properly followed and started in good time.

Record costs of the different distances and submit the same to the budget holder
and Accounts office together with the accountability.

Peruse thefile for the most recent address details and particulars of the person
they are intending to serve. Thereafter, updates should be made on the file where
the process server discovers from the field that the particulars and addresses have
changed.

Serve sunmonses, hearing notices and any other relevant documents in

accordance with these bylaws'®

5. The Commission Counsel

Beforea Hearing

a.
b.

—h

Read the file cover to cover including minutes before cause listing any file.

Ensure that the complaint file has all the relevant documents, for example the
complaint statement and witness summonses.

Liaise with the Hearing Commissioner to cause list the file.

Summonses and hearing notices for the hearing, the summonses should be issued
a month in advance in order to allow service in good time and that the two weeks
rule is observed.

Prepare file numbers, get proper particulars and get updated clear addresses.

Read through the affidavit of service of the process server.

*91d. at § 16(3).
0 1d. at 16(4).
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g. Draft a budget for transportation and accommodation refund for witnesses and
hearing Commissioner and take the budget to the budget holder for approval.

h. Record prices of distances and submit them to the budget holder and accounts
office.

i. Meet with complainants and witnesses to brief them on what is expectd of them
before or during the hearing. Find a date in advance before the hearing to brief the
complainant on how to present their case. This meeting should be budgeted for
before the hearing so that the Commission provides transportation and
accommodation where needed.

J. Handle files on first come, first serve basis, bearing in mind that he or she jointly
shares responsibility with the Commissioner to ensure that matters are disposed of
within a year. Where this not done, counsel must write to the RegionalHuman
Rights Officer and copy to the Director with an explanation.*®*

During a Hearing

a. Guide the hearing Commissioner on points of law during the hearing.

b. Carry out research for the hearing Commissioner.

Cc. Advise the hearing Commissioner on legal matters, both substantial and
procedural.

d. Keep minutes on the file to indicate the stage of the matter.

e. Always be neutral during the hearing. Commission Counsel must avoid appearing
biased towards Complainant.

f. Defend against adjournments so that there is limited case backlog. No complaint
may be adjourned more than three times. Commission Counsel should be in touch

A s A 2

xEOE ! 001 o1 Au ' AT AOAI1 60 OADPOAOAT OAOEOAO

delays and norrattendance by State attorneys.

After a Hearing

a. Ensure wihesses are paid their transportation refund and other appropriate
allowances.

b. Make an account of the witness refund monies and write a report.

c. Write submissions for the hearing Commissioner.

d. Follow up on all hearing decisions, extract Commission ordersand ensure that
both parties are served with the decisions and an order.

6. The Clerk
The Clerk shall be under the Complaints Director, Investigations Officers, and the
Registrar.
a. Be the custodian of all files that have been disposed of and all files sé to the
Director.

*®11d. at 16(5).
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Record all files received from or sent out to regions and all files assigned to staff in
the Directorate. All files received and assigned to Directorate staff shall be
recorded and tracked.

Ensure that files are filed properly up to their conclusion.

Update the status of all files within 5 days of receipt. The Clerk should be able to
provide complainants or staff with the status of any file in his custody.

Prepare a periodic review of all the files of each hearing Commissioner andta
which stage they are every first week of the month. Circulate the list to the
Director, Commissioners, Registrar and Chairperson.

Ensure that the cause list is issued after Commissioners have finalized matters for
hearing.

Circulate the cause list by enail, a month in advance, to Commissioners, all staff in
the Directorate, the Registrar, all Regional and Governorate Human Rights
Officers and all Commission Counsels in the regionor governorate.

Receive and prepare parties before or during hearings anchediations.

Ensure that withesses take an oath before they give evidence at a hearing.

Act as an interpreter in the hearing proceedings, either where necessary or if called
upon by the Hearing Commissioner.

Help in effecting service of summonses or leters and deliver files as instructed.
Ensure that correspondence sent out on files in his or her custody are attached to

the relevant files.*%?

7. The Registrar

a.

©cooo

—+

Inform Counsels and Commissioners regarding which files have been allocated to
them within two weeks of receiving files from the Chairperson.

Duplicate the file for Counsel and hearing Commissioner.

Ensure smooth and effective administration of hearings.

Sign and seal all summons and hearing notices.

Liaise with Counsel and Commissioners to esure the hearing process runs
effectively.

Produce and distribute cause lists, in conjunction with the tribunal clerk, within
two weeks before the beginning of the following month.

Ensure that the order and certificates are ready at the pronouncement b

decisions*¢®

8. The Director

a.

b.
C.

Read all files sent in from the regionalor governorate offices and make decisions
on them.

Ensure that the decision on any given complaint file ismade with the time limits.
Work closely with the Registrar and Regionalor Governorate Human Rights
Officer to ensure that complaints are resolved in a fair and timely manner.

*%21d. at 16(6).
*31d. at 16(7).
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d. Oversee the conduct of investigations initiated by the Commission

e. Receive monthly reports on the resolution of complaints files at the regional
offices.

f. Supervise the complaints handling process both at the headquarters and in all

regional offices to ensure that it complies with these bylaws*®*

4 1d. at 16(8).
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SECTION 5: EXTERNAL RELATIONS
5.1 Overview

1 Developing a range of tools to further its work with the government, including
Memoranda of Understanding, liaison offices, working groups and regular
stakeholder meetings

1 Developing Memoranda of Understanding with the United Nations and other
collaborating international organizations.

1 The HCHR should payparticular attention to other international civil society
partners and international donors.

1 Developing Memoranda of Understanding with Iraqi Civil Society Organizations as
appropriate.

In order for an NHRI maximize its effectiveness in the protection and promotion of

human rights, it must create and maintain collaborative relationships with a wide range

of organizations and groups*®® In recognition of this need for collaboration, the Paris
Principles state that NHRIs should cooperate with a wide range of stakeholders and other
bodies, which fall into three broad categories.

First, NHRIs should cooperate with legislative, executive, and judicial governmental

bodies within their state. ***3 AAT T Ah . (2) 0 EAOA A OAODPI 1T OEAEIE
United Nations and any other organization in the United Nations system, the regional

institutions and the national institutions of other countries that are competent in the

atAAO T £ OEA DOT OAAOGET T AT T NHRis6Helldl T £ EOI Al
cooperate with non-governmental organizations and other civil society members*®

“% Centre for Human Rights UN HANDBOOK, supranote 20, at para. 106.

% paris Principles supranote 1j 041 OOAI EO O1 OEA 'i OAOT i A1 6h 0AOI EAl Al
body, on an advisory basisither at the request of the authorities concerned or through the exercise of its
power to hear a matter without higher referral, opinions, recommendations, proposals and reports on any

i AOOAOO Ai T AAOTET ¢ OEA DPOI 11 OEId.j @4 AA DIl ICBAQEOET T A £ODE
ET OOEOOCOEiIT AT A OEA ApPDiEIOIATO 1T £ EOCO 1 Ai AAOO86 OET Ol .
08' 1 OAOT i AT O AAPAOOI AT 606846 (8
467

Id.

“Cigj O)7 OEAx T & OEA EOT AA i-dolefrdntal OrganiZatiobs iffekbAndlingkhd OEA 11 1
work of the national institutions, develop relations with the non -governmental organizations devoted to

promoting and protecting human rights, to economic and social development, to combating racism, to

protecting particularly vulnerable groups (especially children, migrant workers, refugees, physically and

i AT OAI T U AEOGAAI AA PAOOI IdG@4IER il | B AEEVEITH U A AE AERA G 87O
OEA APPIEITOI AT O 1T £ EOGO 1 Al AAOO8S6 OGE OA @ radEdikiin®0O x EOE OEA
concerned social and professional organizations, for example, associations of lawyers, doctors, journalists
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An NHRI must collaborate with governmental bodies in order to fulfill its advisory and
monitoring m andate **°® Without open channels of communication between NHRIs and
governmental bodies, the ability of the former to advise the latter onviolations of human
rights, issues related to legislation and compliance with international human rights

instruments would be hampered*”

NHRIs should also cooperate with the United Nations, other intergovernmental
organizations, and international non-governmental organizations. NHRIs can access
resources and expertise available within such organization§’*In addition,
intergovernmental and international non -governmental organizations can facilitate
interaction and expertise sharing between different NHRIs?"?The United Nations, for
example, often holds meetings with representatives of NHRIs from various countries in

order to facilitate the exchange of information and experiences:’®

NHRIs can also benefit from a close relationship with civil society organizations for
several reasons. First, NGOs and community organizations can enhance the visibility of
an NHRI by informing members of the public of its existence and available service¥
NGOs are often in a unique position in society from which to identify vulnerable
individuals and groups, and to provide helpful information and expertise to support the
work of an NHRI.*"® A relationship with civil society, therefore, would benefit the work of
the HCHR by providing increased access members of society who are most at risk of

human rights abuses?*’®

Second, NGOs and community organizations can serve as intermediaries for victimsfo
human rights abuses who are unwilling to approach a government body to file a
complaint or seek redress*’’ Civil society groups can further provide contact information
and support in order to encourage such individuals to engage an NHR{"®

Third, NGOs have more operational flexibility than NHRIs, which allows them to provide
reports on the domestic status of human rights and potential amendments to deficient
legislation.*”® Moreover, NGOs can alert NHRIs to social changes in a countr§f° This

%9 Morten Kjeerum, National Human Rights Institutions Implementing Rights, Danish Institute for Human

Rights (2003), p. 7 [hereinafter Kjaerum, National Human Rights Institutions Implementing Rights).
470
Id.
*"Centre for Human Rights UN HANDBOOK, supra note 20, at para. 116.
“21d. at para.117.
473
Id.
“1d. at para.108.
“®1d. at para.163.
476 |d
*""1d. at para. 109.
478 |d

*91d. at para. 110.
480 Id.
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informationcan EAT ® COEAA Al . (2)80 xi OE “AMdreoteA EI EUA
civil society organizations can act as partners with NHRIs in education, training, and
information dissemination projects. 4%

For the HCHR, collaboration with these groups would servenot only to support the
overall work of the Commission, but would also provide additional resources,
information, and access that may otherwise be unavailable. Informational exchanges

with these groups can occur on either a regular consultation basis ormad hoc basis*®?

5.2 Key Recommendations

(A) Coordination with Government
1 Government institutions are obligated under Law 53 to comply with
requests of the HCHR for documents, data, statistics and information
related to the work of the Commission. To failitate information exchange,
the HCHR should develop Memoranda of Understanding with
Cl OAoT 1 AT OAI ET OOEOOOEI T Oh OOAE AO OEA
Ministers, the Ministry of Justice, the Ministry of Human Rights, the Higher
Judicial Council, ard others.

1 The HCHR may also consider establishing a supporting unit or working
group tasked with coordinating with governmental institutions, holding
regular meetings, and monitoring compliance with human rights standards
within the government agencies.
T ThA (#(2 1T AU Al 01 OANOAOGO OEAO OEA O0OEI A
coordinating group within the Council of Ministers to work directly with
the HCHR.

(B) Cooperation with United Nations and other  International Stakeholders
1 Law 53 obligates the HCHR to commuicate and coordinate with the

United Nations and other international bodies to ensure the achievement of
HCHR goals. To facilitate the exchange of information and the efficient
identification of areas wherein the international community can support
the HCHR, the Commission should develop a Memoranda of
Understanding with the United Nations and other relevant international
bodies.

1 The HCHR may also consider establishing a supporting unit or working
group dedicated to coordinating relations with internatio nal stakeholders,
including financial donors.

481
Id.

*¥21d. at para. 111.
483|d.

153



INSTITUTE FORINTERNATIONAL LAW AND HUMAN RIGHTS I r a g & €omihisgion for Human Rights:

T

Bylaws, Regulations and Legal Framework

Additionally, since HCHR is required to support the development of reports
submitted to international institutions monitoring human rights, a
committee or working group may be developed to work directly with
government bodies charged with submitting such reports.

(C) Relationship with Civil Society

T

Law 53 obligates the HCHR to coordinate with Iraqi civil society
organizations working in the area of human rights. Such coordination can
take many forms, but the HCHRIs advised to develop formal mechanisms
for communication? to both disseminate information about HCHR work
and to receive suggestions and input from civil society.

The HCHR should develop Memoranda of Understanding with Iraqi Civil
Society Organizations asappropriate, without limiting the number or types
of CSOs with which it coordinates.

In addition to developing MOUs, the HCHR should also hold regular
briefing sessions to inform civil society about it work, open to any
organization or individual working i n the field of human rights. Regular
briefing sessions should be held by the Board of Commissioners, as well as
the Directorate of Complaints and Investigations, the Directorate of
Monitoring and Inspections, and the Directorate of Research, Education
and Documentation, and others as appropriate.

Each body within the HCHR would be advised to hold a briefing session
approximately three times per year, resulting in a single HCHR briefing
session per month, focused on different topics and HCHR functions.

In addition to MOUs and regular briefing sessions, the HCHR should also

AAOGATI TP A OPAAEAI O#EOEI 31 AEAOU , ETEO
information may be posted, and civil society leaders can submit queries and

share relevant information.

5(A) Coordina tion with  Government al Bodies

i. Overview

The BoC should elaborate procedures for cooperation with governmerdl bodies and
should strongly consider employing Memoranda of Understanding and other
mechanisms for regularized cooperation, such as inviting members of the Government to
observe BoC meetings. The BoC may also want to consider the coordination function
when designing its owninternal organizational structures in order to designate an
individu al or administrative sub-division responsible for coordination with governmental

bodies.

ii. Law 53 Parameters
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